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H  E  Leaders  of  thofe  Warlike 
Nations  who  overturn  d  the  Roman 
Empire,  did  in  procefs  of  time 
become  Kings  of  the  refpe&ive- 
Provinces  which  they  Conquer'd: 
And  by  the  Difpoiuion  and  Re- 
gulation of  Property,  which  they 
refpe&ively  eftablilh'd  among  their 
Followers,  gave  Birth  to  what  was 
afterwards  call'd  the  Feudal-Law.  For  by  the  Feudal-, 
Law  muft  not  be  intended,  thofe  Laws  by  which  the 
Coths  (or  by  whatfoever  other  Name  the  Glorious 
Founders  of  the  European  Monarchies  were  known)  were 
governed  while  they  were  as  yet  in  their  own  Coun- 
tries, but  thofe  which  after  the  Acquifltion  of  their 
feveral  Provinces,  the  Conquerors  by  a  Common  Ne- 
ceflity  were  obliged  to  obferve,  that  they  might  be 
able  to  keep  Poflemon  of  their  Conquefts.  And  hence 
is  it  that  the  Form  of  their  Civil  Government,  was  ta- 
ken from  that  of  their  Army.  The  Antient  Inhabitant* 
of  the  Countries  Conquered,  not  being  to  be  trailed 
with  too  large  a  Share  of  Property,  the  Diftribution  of 
Lands  (which  was  the  Reward  of  the  Conquering  Ar- 
my,) was  made  with  a  View  to  the  keeping  them  in 
perpetual  Subjection. 

But  without  entring  particularly  into  the  Hiftory  of 
the  Rife  and  Progrefs  of  the  Feudal-Law,  it  will  be  fuf- 
ficient  to  obferve,  that  in  a  fmall  Compafs  of  time,  ic 
fpread  over  all  Europe ;  the  feveral  Conquerors  of  the 
Europe**  Provinces,  being  engag'd  by  a  likenefs  of  Cir- 
U  sumftaaees, 
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cumftances,  to  eftablifli  Laws  fimilar  to  each  other. 
And  a  Kingdom,  upon  their  Principles,  is  to  be  con- 
fider'd  no  otherwife  than  as  one  great  Seignory  or  Do- 
minion, of  which  the  King  is  the  Chief  Lord.  For  the 
whole  conquer'd    Territory  was  at  flrft  divided  into 
Two  Parts:    One  of  which  was  referv'd  for  the  Sup- 
port and  Revenue  of  the  Crown,  and  was  manur'd  by 
the  properTenants  andHusbandmen  of  the  King.  Which 
Share  of  the  Lands  was  the  Sacrum  Patrimonium  Prin- 
ciftsj  and  the  infeparable  Inheritance  of  the  Crown, 
and  is  ftyl'd  in  the  Book  of  Domefday,  Terra  Regis* 
Fitz-Her-    and  is  now  known  in  Law,  by  the  Name  of  Antient 
ben.  Stat.  Demefne.     The  Occupyers  of  thefe  Lands,    were  all 
de  Militi.  Tenants  in  Socage,  and  (among  other  their  Privileges) 
i  Ed.  2.   they  coud  not  by  Law  be  oblig'd  to  ferve  in  the 
cap.  6.       Wars. 

For  the  Defence  therefore  of  their  new  sftablifh'd; 
Kingdoms,  the  other  part  of  the  Land  was  divided 
among  the  Military  Men  ;  in  a  Manner  fo  like  what- 
was  pra&is'd  by  Alexander  Severut  in  fome,  Frontier- 
Provinces  of  the  Roman  Empire,that  it  has  been  thought 
by  Men  of  rery  confiderable  Learning,  to  have  beer* 
the  Foundation  of  the  Feudal-Law :  The  Barbarians^ 
making  ufe  of  that  Method,  which  they  found  em* 
ploy'd  by  that  Emperor  for  the  defence  of  his  Provin- 
ces, to  maintain  themfelves  in  the  Poffeflion  of  theirs. 
In  vita  As  the  Words  of  JElius  Lamfridius,  from  whom  rhi* 
Alexandri  Paflage  is  taken,  are  very  remarkable,  I  have  thought 
Seven.  fit  to  tranferibe  them.  "  Sola  quae  de  Hoftibus  capta 
11  funt  Limitaneis  Ducibus  &  Militibus  donavit,  ita 
"  ut  eorum  ita  efTent,  fi  Hce redes  illorum  militarent, 
"  nee  unquam  ad  Privates  pertinerent  dicens  attentive 
**  eos  militaturos,  fi  etiam  fua  Rura  defenderent.  For 
this  Purpofe  therefore,  Provinces  were  granted  ta 
Dukes,  Sub-Divifions  of  them,  or  Counties  to  Earls, 
Caftles  and  Seignories  to  Barons ;  fubjeft,  among  others,. 
to  this  Condition,  of  ferving  in  the  Wars  with  a  pre- 
fcribed  Number  of  Men. 

Thefe  Fiefs,  as  they  were  afterwards  calFdy  were, 
Originally,  at  mod  but  for  Term  of  Life  ;  and  when 
in  Procefs  of  time  they  became  Hereditary,  this  Con- 
dition of  Military  Service  was  fo  annexed  to  the  Poffefc. 
fion  of  Land,  that  every  Donee  and  his  Heirs  were  ob- 
liged, not  en  faclo  vel  conditio  t  but  of  Common  Right, 
without  any  exprefit  Refervatioa  ia  the  Grant  for  that 

Purpofe^ 
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Purpofe,  to  render   all   Feudal  Duties  and  Services 
whatfoever. 

This  Feudal  Law  prevail'd  fo  univerfally,  that  while 
the  Civil  Law  was  buried  for  feveral  Ages   and  for- 
gotten, it  was,    as  it  were,    the  Jus  Gentium  of  Europe* 
As  for  England  in  particular,  the  Civil  Law  was  fcarcely 
ever  admitted,    whenas  the  Bulk  of  our  Common  Lam 
is  nothing  but  Feudal  Cuftoms.     And  BtaBon  thought, 
that  Counties  and  Baronies  were  in  a  manner  effential 
to  the  Being  of  a  Kingdom  \  Regnum,  fays  he,  quod  ear  Lib.  2. 
Comitatibus  &  Baroniis  dicitur  ejfe  conftitutum  :    And  the  c#  3^ 
Author  of  the  Mirror  of  Juflices,    after  mentioning  fe- 
veral   of  the   Royal  Prerogatives,    adds,    "    Thefe  q  t  fs 3. 
"  Rights  the  firft  Kings  held,   and  of  the  Refidue  of 
14  the     Lands   they    did    enfeoffe   the    Earls,    Barons, 
"  Knights t    Serjeants  and  others,   to  hold  of  the  King 
gt  by  the  Services  provided  and  ordained  for  the  De- 
"  fence  of  the  Realm,   according  to  the  Articles  of 
"  the  Antient  Kings.  "    And  for  this  Reafon  there-  ^      -  . 
fore  do  all  our  Lawyers  affirm,    that  no  Subjeft  does^°'  Llt' 
pofTefs  any  Land  ia  England  abfolutely  free,    but  that*?*  ?\     , 
it  is  all  held  mediately  or  immediately  of  the  Crown,  pi    C 
it  being  but  Partially  or  Conditionally,  and  not  Ab-     eP*      *" 
folutely  granted  to  him.  £  IO* 

At  the  Time  of  the  Conqueft  the  Feudal  Law,  as  it  ^omner 
was  underftood  and  pra&is'd  in  France,  flourifli'd  in (jrave  1# , 
its  full  Vigour  in  Normandy.     Not  that  the  Cuftoms  of  P-*°9>^« 
Normandy  were  entirely  the  fame  with  thofe  of  France, 
fince  that  was  impoflible,  each  Province  of  that  King- 
dom,  even  at  tkis  Day  having  diftinft  and  different  Oeuvres 
Cuftomaries,  tho'  all  founded  upon  the  fame  Princi-  deBafnag. 
pics,  as  appears  by  their  greateft  Lawyers,  conftantlyya  % 
explaining  the  Cuftoms  of  one  Province  by  thofe  of 
another.    But  that    (in  like  manner)   Rollo  upon  his 
Conqueft  of  Neufiria,    afterwards  call'd  Normandy,   for 
the  Prefervation  of  his  Acquifition,  did  eftablifii  Laws 
(as  his  Circumftances  were  the  fame)  much  refembling 
thofe  which  had  been  enafted   by   the  Franks,  upon 
their  Conqueft  of  France,    which,   as  Intercourfe  and 
Commerce  between  the  two  People  encreas'd,  acquir'd 
a  ftill  greater  Likenefs.     Now  altho'  there  were  Mi- 
litary Tenures  in  England,   during  the  time  of  the 
Saxons,    yet  it  is  cerrain  that  rhey  underwent  a  very 
gr^at  Alteration  by  the  Acceflion  of  William  the  Conr 
fwrirtoche  Throne,   who  eftablilhM  many  Feudal 
B  a  Cuftoms 
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Cuftoms.  for  Law,   that  he  brought  with  him .  from 
Normandy. 

Fiefs  had  in  France,  not  many  Years  before  our  Con- 
queft,   been  made  Hereditary  with  no  other  View 
than  to  fecure  the  Succeflion  of  the  Crown  to  one  Fa- 
mily.   For  Hugh  Capet,    who  ufurped  the  Crown  of 
France,  to    the  entire  Exclufion  of  the  Carolovt'ngian 
Line,   in  order  to  make  it  the  Intereft  of  all  the  lefler 
Nobility  (for  perhaps  fome  of  the  greater  Fiefs  had 
been  made  Hereditary  fooner  thro'  the  Weaknefs  of 
the  French  Princes)  to  fupport  his  Title,   did  in  the 
Year  988  grant  to  them,   that  from  thenceforth  they 
flicmld  hold  their  Fiefs  to  them  and  their  Heirs  for  ever, 
in  a  Fecial  Manner  by  the  Ceremony  and  Oath  of 
Homage  and  Fealty.    This  Example  was  wifely  followed 
by  William  the  Conqueror,  who  immediately  transferr'd 
f if  Sir  Harry  Spelman  is  to  [be  believ'd)   this  French 
Cuftom  of  making  Fiefs  Hereditary  into  England,  neg- 
lefting  the  former  Praftice   of  our  Saxon  Anceftors, 
who  had  till  that  time  continued  the  Tenure  of  their 
Fiefs  either  Arbitrary,   or  at  leaft  in  fome  definite  Li- 
mitation, as  for  Life,  &c.    But  what  makes  this  Spe- 
culation the  more  probable  is,   that  for  a  long  time 
after  the  Conqueft,  the  Rules  of  the  Defcent  of  Land 
at  the  Common  Law  were  very  uncertain.    Which  is 
exaftly  conformable  to  what  happened  abroad,  during 
the  Infancy  of  the  Feudal  Law,    in   which  the  Suc- 
„    p       ceffion  to  Fiefs  was  but  by  flow   Degrees  redue'd  to 
Lib.  rCU-a  certainty     "  Antiquiflimo  tempore  fit  er?r  in  Do- 
ctor/- u      «  minorum  Poteftate  connexum,    uc  qu?ndo  vellent, 
tit.  j.        «  p0fl[ent  auferre  rem  in  feudum  a  ft  datam.    Poftea 
*c  vero  eb  ventum  eft,  ut  per  annum  tantum  firmita- 
"  rem  haberent.     Deinde  ftatutum  eft  ut  ufque  ad 
a  Vitam  ridelis  produceretur.  Sic  progreflum* 

"  eft,  ut  ad  -Alios  deveniret.  "     My  Lord  Chief  Ju- 
De  Sue-    ft,ce  Hales  does  obferve  out  of  Glanvil,  that  in  the 
ceffion.     Reign  of  Henry  the  Second,  if  a  Man  had  two  Sons 
Lib.7  c.3and  the  Eldeft  dy'd  in  the  Lifetime  of  the   Father 
leaving  a  Son  or  Daughter  and  then  the  Father  dy'd, 
it  was  controverted  whether  the  Nephew  or  the  Son 
fliould  fucceed  as  Heir  to  the  Father.    The  Chief  Ju- 
ftice  adds  that  the  better  Opinion  feems  to  be  for  the 
Nephew  ;  but  then  this  Obfervation  muft  be  added, 
that  tho*  Glanvil  does  declare  for  the  Nephew,  it  i$ 
nor  generally  but  upon  Condition,  for  if  the  Father  of 

the 
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the  Nephew  had  been  by  the  Grandfather  provided 
for  with  a  fufficient  Portion,  and  been  as  it  were  ma- 
numitted and  made/a*  Juris,  in  fuch  Cafe  the  Nephew 
according  to  Glanvil  was  not  Heir.  But  if  the  Father 
dy'd  during  the  Life  of  the  Grandfather  while  he 
was  part  of  the  Grandfather's  Family,  and  Sub  ejus  po- 
teftate,  without  any  feparate  Eftate  of  his  own,  in  fuch 
cafe  only  was  the  Nephew  Heir,    *'  Ita  djco  fi  Pater 

"  fuus.  non  fuerit  ab  avo  fuo  foris  familiatus— 

"  fi  quando  partem  terrae  fuae  affignet  Pater  filio  fuo 

"  &  Seifinam  faciat,  — tunc  enim  non  poterint 

"  Haeredes  ipfius  filii  de  Corpore  fuo  aliquid  amplius 
"  petere  contra  avunculum  fuumjvelalium  de  refidua\ 
"  parte  Haereditatis  avi  fui.  But  befldes  what  is  now 
,  obferved  out  of  Glanvil,  it  is  certain  that  much  har- 
der Cafes  did  happen  at  the  time  that  he  wrote.  For 
fometime  by  the  Feudal  Law,  if  the  Father  dy'd  leav- 
ing feveral  Sons,  the  Lord  of  the  Fief,  tho'  he  was  ob- 
lig'd  to  give  it  one  of  them,  was  yet  at  Liberty  to  -.•  pc„^ 
grant  it  to  which  he  pleas'd.  tc  ProgrefTum  eft  utuk;rUDr£ 
"  ad  Filios  deveniret,  in  quern,  fcilicet  Dominus  hoc  p    # 

"  vellet  beneficium  confirmare. 

That  the  King  had  a  Prerogative  fomewhat  like  this 
in  relation  to  Female  Heirs  is  certain,    for  by  Fitz-  Prefcrip- 
Herbert  it  appears,   that  if  a  Baron  dy'd  leaving  only  tion.  3  H. 
three  Daughters,  if  the  two  Eldeft  were  Married,  &c.  3.  n.  $5. 
The  King  had  the  Marriage  of  the  Youngeft,  to  whofe 
Husband  the  King  cou'd  grant  the  whole  Inheritance 
of  the  Father,  entirely  excluding  the  other  Sifters. 
But  this  was  not  all,    for  during  the  fame  Reign  of 
Henry  2.  a  Man  dy'd  leaving  a  Son  by  a  firft  Wife,  and 
another  Son  by  a  fecond  Wife,  the  King  claim'd  and 
aSually  exercis'd  the  Prerogative  of  beftowing  the  Fief 
upon   the  fecond   Son,    tho'  by   a  different  Ventre. 
Becaufe  he  judg'd  him  to  be  a  Man  abler  to  perform 
Knightfervice  than  the  other.    "  Galfridus  de  Mande-  Mag. Rot. 

"  vilie  Senex  tenuit  Baroniam  de  Merfewude &  10. 

"  genuit  de  prima  Uxore  fibi   defponfata  Robertum  J0a.  Re. 

ic  de  Mandevilla. Galfridus  autem  Senex  de  Man*  rq.  1 1.  b. 

<c  devilla aliam  Uxorem  defponfavit  de  qui  Dorfet & 

u  genuit  Radulphum  de  Mandevilla  Qui  poft  obitum  Somerfet. 
"  ipfius  Galfridi  fenis  tenuit  praediftam  Baroniam  per 
"  voluntatem  Henrici  Regis  eo  quod  fuit  meJirfr  Mi. 
£  1«S;   quam  Robertus  de  Mandevilla  Frater  ejus. 

The 


The  Army  of  WiUiam  the  Conqueror  was  conipps'd 
of  feveral  Nations,  who  in  order  to  make  their  Fortunes 
by  the  fpoil  of  the  Englijh,  had  Lifted  themfclves  in 
Order.       the  Service  of  the  Norman.  "  Galli  namque  &  tfritones, 
Vital,  in  "  Piftayinii&  Burgundiones,  aliique  Populi  Cifalpini 
Vj.Wi.i. "  ad  beilum  Tranfmarinum  convolarunt  &  Anglic© 
"  Praedse  inhiantes.    And  among  all  thofe  People,  as 
well  as  in  Normandy,  the  Feudal  Lav  not  only  prevailed, 
but  was  underftood  almoft  in  the  fame  manner.    Now 
as  I  do  not  propofe  to  Write  a  Juft  Treatife  upon  the 
Original  and  Nature  of  Peerage,   but  only  to  enquire 
into  the  Manner  How  !  the  Prerogative  of  creating 
Peers  was  antiently  exercis'd  by  the  Crown,  I  fliafi 
not  carry  my  prefent  Refearch  higher  than  the  Con- 
Tit,  of     queft.    What  Eftate  the  Chief  Thanes  among  the  Saxons 
Honor.      (  w^°  Mr.   Selden  fays  were  the  King's    immediate 
p.  507--8.  Tenants  of  Lands  held  as  of  his  Perfon  by  perfonal 
*  Services,  which  therefore  he  thinks  to  be  a  kind  of 

Grand-Serjeanty)  had  in  their  Honours,  or  how  they 
were  created,noc  being  neceffary  to  be  determined  in  the 
Examination  of  a  Point,  that  as  to  the  firft  part  of  it, 
turns  chiefly  upon  the  Ftudal  Law,  as  it  was  under- 
ftood in  England,  foon  after  the  Conqueft. 

Peerage  according  to  the  Common  Opinion*  is  by 
three  manner  of  Ways,  that  is,  by  Tenure,  by  Writ,  or  by 
Letters  Patents.  But  before  I  enter  into  the  Confideration 
of  either  of  them,  it  muft  be  obferv'd  that  it  is  agreed 
by  all,  that  from  the  Conqueft  untill  the  latter  end  of 
the  Reign  of  Henry  ^d  the  Banns  were  all  Feudal  and 
by  Tenure,  and  Confequently  their  Appearance  ir| 
Parliament  during  that  time,  can  be  confider'd  no 
otherwife  than  as  a  Service  annexed  and  incident  to 
the  Pofleffion  of  their  Lands.  Henry  3d,  according  to 
In  Britain  the  Learned  Cambden  firft  began  the  Method  of  crea- 
ting Banns  by  Writ,  thereby  excluding  fuch  of  the 
lefler  Barons  by  Tenure  as  he  pleasM,  and  beftowing  an 
Equal  Degree  of  Honour  and  Privilege  upon  Perfons 
who  were  riot  Barons  by  Tenure,  as  upori  thofe  who 
were.  Which  Method  of  proceeding  continued  until 
the  nth  of  Richard  II.  who  firft  introdue'd  the  creation 
of  Barons  by  Patent.  Thefe  three  Periods  of  time, 
which  exhibit  fo  many  different  Stages  of  the  Engltjh 
Peerage,  are  fo  remarkable,  that  I  think  I  cannot  obferve 
a  better  Method  than  to  make  them  the  Heads  of  th$ 
following  difcoiufe. 

Th« 
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The  *hole  of  Parliamentary  buitriefs  may  be  reduc*^ 
Under  the  two  general  Heads  of  Jdvict  and  Confent ;  fo 
far  as  the  Confent  of  the  Barons  was  wanting  to  any 
Proportion  that  might  be  made  unto  them,  their  Pre- 
fence  in  Parliament,  and  fignification  of  their  AiTent, 
was  abfolutely  Neceflary  to  enable  the  King  to  do  fome 
Aft  which  by  Law  cou'd   not  be  done  without  their 
Confents.    And  as  to   the  matter  of  Advice,     their 
Attendance  is  to  be  confider'd  only  as  a  Feudal  Service, 
which  by  the  Tenure  of  their  Lands  and  the  Oath  of 
Homage  they  had  taken  they  were  oblig'd  to  pay  unto 
the  King  as  to  the  Superior  Lord  of  their  Fiefs.    For  ic 
was  a  Notion  Common  to  all  the  Gothick  Nations,  that 
their  Kings  had  no  Right  to  any  Duties  or  Services 
whatfoever,   but  what  were  purely  Feudal.     Nor  did 
any  Man  think  himfelf  oblig'd  to  the  performance  of  any 
further  Service*  than  was  annexed  to  the  Tenure  of  his 
Lands.    And  therefore  as  to  all  other  things  that  were 
Extra-Feudaly  the  particular  Confent  of  the  Parties  who 
were  to  perform  them  either  in  Perfon  or  by  their 
Representatives  was  abfolutely  requifite.    Now  it   if 
abfurd  to  fuppofethat  the  Conquerors  Native  tformansr 
and  much  more  fo,  that  the  Foreigners   who  were  no 
Inconsiderable  part  of  his  Army,    Flufh'd  with  the 
Merit  of  Conquering  a  Kingdom  for  their  General, 
wou'd  fuffer  themfelves  to  be  worfe  us  xl   in  England 
than  they  had  been  in  their  own  Country.  That  Prince 
therefore,  (who  was  not  likely  to  abate  any  thing  of 
his  Juft  Prerogative, )  never  pretended  to  any  thing 
from   his  Followers,  that  was  not  founded  upon  the 
known  Principles  of  the  Feudal  Law,  as  appears  by  the 
Laws  which  he  ena&ed  ;  "  Volumusetiam  ac  firmiter  Inter  L& 
"  praecipimus,    ut   omnes    Libert   Homines    totius  ges  W.  t. 
"  Monarchic  Regni  noftri  praedi&i  habeant  &  teneant  Lex.  if} 
41  terras  fuas  &  poffeffiones  fuas  bene  &  in  pace  liber b 
44  ab  omni  exa£Hone  injufti  &  ab  omni  Tallagio,  Ita 
"  quod  nihil  ab  eis  exigatur  vel  capiatur  nill  Servitiurn 
41  fuum  liberum  quod  de  jure  nobis  facere  debent  8c 
l<  facere  tenentur,  &  prout  Statutum  eft  eis  8c  illis  a 
44  nobis  datum   &  conceflum,  Jure    Hereditario   in 
u  perpetuum  per  Commune  Concilium  totius  Regni 
«  noftri. 

Parliaments  were  not  formerly  fo  regular  in  point 
of  Form  as  they  now  are,  fince  even  the  Number  of 

I    Knights  Co  be  choftn  for  each  Shire,  to  ferve  in  the 
*  Hottf* 
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Houfe  of  Commons  was  for  fome  time  uncertain.  The, 
firft  Writs  for  the  choice  of  whom  that  are  extant,  are 
M.  6.  dor.  2lE^-  *•  ty  wb*ch  Two  Knights  only,  as  at  this  Day, 
*  were  directed  to  be  chofen  for  each  County  :  But  then 
the  King  not  being  fatisfy'd  with  that  Number,  as  ap- 
pears by  another  Writ  entred  upon  the  fame  Dorie, 
the    Sheriffs    are    commanded  to  caufe  Two  other 
Knights  to  be  chofen ;  Which  way  of  Proceeding  be* 
ing  at  laft  thought   inconvenient,   was    remedied  by 
the  Statutes  of  5  R.  2.^  c.  4,  7.  H.  4.  c.  1 5.  and  feveral  " 
Other  fubfequent  Statutes,  which  have  contributed  to 
the  reducing  the  Houfe  of  Commons  to  that  Method 
and  Form  we  now  fee  it  in.    Now  one  Reafon  why 
thefe  Circumftances  were  not  determin'd  in#e  Earlier 
times  may  poffibly  be,  that  they  were  then  more  con- 
cern'd  about  the  EiTentials  of  Government  than  the 
Forms.    When  no  Prince  in  Europe  had  as  yet  imagin'd, 
that   he  had  a  Right  to  Rule  in  all  things  without  a 
Parliament  or  Affembly  of  Eftates  ;  Provided  the  Con- 
tent of  the  Perfons  who  were  either  to  pay  or  perform 
any  thing  extra~feodalf  was  bonA  fide  apply'd  for  and  ob- 
tained, they  were  not  over-follicitous  concerning  the 
Manner  in  which  it  was  apply'd  for  and  obtain'd.   But 
as  the  People  grew  jealous  of  the  Crown's  defigning 
to  impofe  Contributions,  &c.  upon  them  without  their 
Confent,  thefe  (otherwife)  Formalities  were  thought 
neceflary  to  be  regulated  and  fix'd.    For  certainly  fudi 
things  have  been  formerly  Done  by  each  Houfe  in  Par- 
liament, and  that  without  any  Complaint,  which  if 
they  were  now  to  happen,  wou'd  be  univerfally  con- 
demned as  Unparliamentary  and  Illegal.    Both  Lords 
and  Commons  have  feparately  and  by  themfelves  given 
Aids  and  Subildies  unto  the  Crown  ;  as  for  Inftance, 
Rot.  Pari.  *n  J3  £^  3.  the  Lords  granted  to  the  King  the  Tythe 
j!  $         '  of  all  the  Corn,  &c.  growing  upon  their  Demefnes ; 
the  Commons  at  the  fame  time  granting  nothing,  nor 
any  wife  concerning  themfelves,  with  what  the  Lords 
thought  fie  to  grant  out  of  their  own  Eftates.    At  o- 
ther  times  the  Knights  of  Shires  feparating  themfelves 
as  it  were  from  the  reft  of  the  Commons,  and  uniting 
themfelves  to  the  Lords,    have    granted  a   Subfidy, 
and  the  reprefentatives  of  Cities  and  Boroughs  have 
like  wife    feparately   by  themfelves,    granted    Subfi- 
Rot.  Pat.  dies  to  the  Crown,  as  appears  by  a  Writ  for  the  Col- 
p.i.m.2  2.1e£tiono£  a  Subfidy  in  24  Ed.  1.  "  Rex,  &c   Cum 

<(  Comitot 
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V  ComitesBarones  Milites,  &c.  nobis,  &c.feceruntun- 
11  decimam  de  omnibus  bonis  fuis  mobilibus.  Et  Cives 

V  &  Burgenfes,  &c.  feptimam  de  omnibus  bonis  fuis 
"  mobilibus,  &c.  nobis  curialiter  concefferint,  &c. 

Bur  further,  when  any  Affair  happened  which  was 
not  Univerfal,  but  affe&ed  only  particular  Perfons,ic 
was  common  for  them  only  to  be  fummon'd.   Hence 
is  it,  that  we  fee  among  the  Rolls  Several  Writs  to  this 
purpofe,  as,  e.  g.  Su?nmonitiones   ad  Colloquium,  de  <venien- 
•  do  ad  confiUum-,  &c.  Which  tho*  they  have  fometimes 
been  miftakenfor  Parliamentary  Writs  are  yet  nothing 
but  Summons  of  particular  Perfons  to  confulr,   and 
to  contribute  towards  the  expence  of  an  Affair,  in 
which  thdjr  only  (or  at  leaft  chiefly)  were  concerned. 
As  in  i$.td.  3.  there  is  a  Writ  directed  to  Humfry  Earl 
of  Northampton  (which  Dugdale  however   has  Printed 
in  his  Collection  of  Writs  of  Summons  to  Parliament,? 
wherein  after   reciting  the  Confufion  the  Affairs  of 
Ireland  were  in,  and  that  he  and  feveral  other  Englijb 
Lords  had  large  PofTefiicns  in  that  Kingdom,  and  were 
therefore  more  particularly  oblig'd  to  the  defence  of 
it,  it  follows     "  Volumus  vobifcum  &  cum  aliis  de  Rot. 
•'*  eodem  Regno  (Angliae  fcilicet)  terras  in  dicta  terr&  Clauf.  %$l 
"  habentibus  colloquium  habere  &  Tractatum  Vobis  E.  3.  m. 
"  in  fide  &  Ligeancia,   &c.    Mandamus,    &c.    But36\dorfoa 
that  the  Reader  may  fully  fee,  how  ftriftly  the  Prin- 
ciple of  no  Perfon's  being  to  be  tax'd  without  their 
,  own  confcnt  was  obferv'd,  he  muft  kabw,  that  upon 
the  fame  Occafion  Writs  were  likewife  directed  even 
to  the  Ladies,  who  were  Proprietors  of  Land  in  Ire- 
land, commanding  them  to  fend  their  proper  Attor- 
nies,  to  confult  and  confent  to  what  fhould  be  Judg'd 
neceffary  to  be  done,  in  Relation  to  that  Affair.  "  Rex 
44  &c.     Mariae  Comitiffse  Norfolc.  Salutem,  &c.  Vo* 
"  bis  in  fide  &  Ligeancia,  &c.  mandamus  quod— — • 
"  aliquem  vel  aliquos  de  quibus  confidatis  apud  Weft- 

"  mon.  mittatis ad  loquendum  nobifcum— -fu- 

"  per  diftis  negotiis  — .  &  ad  faciendum  &  confen- 
•'  tiendum  nomine  veftro,  fuper  hoc  quod  ibidem 
"  contigerit  ordinari. 

If  this  Equity  was  therefore  obferv'd  with  relf>e& 
to  particular  Perfons,  it  is  no  wonder  that  it  was  al- 
ways thought  neceflary,  as  well  as  reafonable,  to  con- 
fult the  whole  Kingdom  in  Parliament,  upon  all  Af- 
fairs and  Demands,  which  were  cxtra-feodal  and  of  * 
C  general 
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concern.    And  therefore  that  great  King  Ed.  i.  was  fo 

fenfible  of  the  Juftice  of  this  way  of  Proceeding,  that 

he  inferred  in  his  Writs  of  Summons  to  Parliament, 

as  a  firft  Principle  of  Law,  3nd  as  his  Reafon  for  fum- 

moning  Parliaments,  That  in  every  affair  which  related 

to  the   whole  Kingdom ,  the  Confent  of  the  whole  Kingdom 

cught  to  be  requird.     The  Words  are  fo  noble  that  I 

Rot.  .        may  be  forgiven  if  I  tranferibe  them.     "  Rex,  &c. 

Clauf.  24.  "  Sicut  Lex  Juftiflima  provida  circumfpeftione  Sacro- 

Ed.  1  .       ll  rum  Principum  ftabilita   hortatur  Ut  quod  omnes 

m.4.  Dor.  "  tangit  ab  omnibus  approbetur,  fie  &  innuit   evi- 

u  denter  iit  communibus  periculis  per  remedia  pro- 

"  vifa  communiter  obvietur. 

It  is  agreed  UniverfalJy,  that  the  Peers  or  Lords  of 
Parliament  do  relate  to,  and  ferve  for  the  general 
good  of  the  whole  Kingdom i  and  as  it  is  agreed,  that 
every  Peer  fits  in  the  Houfe  of  Lords  in  refpeft  only 
of  his  Barony,  it  will  be  necefiary  to  inquire  into  the 
true  Notion  of  the  word  Peer,  and  likewife  what 
Conftitured  a  Barony,  during  this  firft  Period  of  time 
of  which  we  now  treat.  And  altho'  it  is  very  true, 
that  there  were  Great  or  Common  Councils  both  in 
England  and  Scotland,  before  fo  much  as  the  Inftituti- 
on  of  Tenures  of  Land  by  Knight  Service,  &6.  or 
of  Manors  in  this  Kingdom,  and  that  therefore  the 
Feudal  Law,  cannot  be  confider  d  as  the  firft  Original 
Brady.  or  Foundation  of  Parliaments,  fas  has  been  by  fome 
Imaging  yet  if  we  confider  the  Englijh  Government 
only  as  it  has  been  fince  the  Norman  Conqueft,  it  will 
be  found  natural  to  look  upon  our  Anglo-Norman  Mo- 
narchy to  be  in  Great,  what  every  Manor  is  in  Minia- 
ture, and  that  therefore  our  Parliaments  do  in  a  great 
meafure  refemble,  and  may  (not  improperly,)  be  ftil'd 
the  Court  Baron  of  the  Kingdom.  And  I  cannot  but 
think  this  to  have  been  the  Notion  of  Antiquity  ;  for 
in  the  great  Cafe  between  the  two  Kings  of  Navarre 
and  CaftiUe,  which  was  referred  to  the  Judgement  of 
our  Henry  L  and  his  Barons,  the  Judgement  is  entred  (if 
I  may  ufe  that  Expreflion)  in  this  Manner,  Comites  & 
Bar  ones  Regal  is  Curia  Anglia  adjudicaverunt* 

Some  Authors  in  order  to  magnify  the  Dignity  of 
Pterage  have  aflerted,  that  the  Term  of  Peer  is  properly 
to  be  deriv'd  from  theRoman  Patrkius,  or  at  leaft  from 
the  Patriciatus,  which  in  the  decadence  of  the  Roman 
Empire,  was  uard  to  denote  not  only  the  moft  confi- 

icrable 
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derable  Dignity,  but  alfo  Office  of  the  Empire.  As  this 
was  Originally  a  French  Notion,  and  darted  perhaps  Recher- 
with  no  other  View  than  to  flatter  the  Peers  of  France, I  ches  de 
Ihall  wave  any    further  Confideration  of  it,  fince  in  Pafquier 
fa&    (upon   Examination)    the  term  appears   to  be  L.  i.e.  9, 
owing  to  a  much  more  minute  Original.     And  the 
word  Peers    or  Pares  is  altogether  feodal,  ilgnifying 
nothing  but  Men  equal  as  to  their  Condition,  Convaffals 
in  the  fame  Court  and  Liege- Men  of  the  fame  Lord. 
"  Sunt    autem   Pares  Curtis  (  Says   Cujacius)    Qui  &  CujaCc  I 
"  Pares  Curiae  dicuntur  nonnunquam  &  Pares  Domus,  Com.  in 
€l  ConvalTalli,  Qui  ab  eodem  Domino  eademve  Domo  Lib.    1. 
"  feuda  tenent ;   Non  quafi  Patricij,  ut  volunt  Ignari  de  feud. 
"  feudorum:  with  whom  Sir  Harry  Spelman  Concurrs,  tir.  1.  p. 
when  he  fays  "  Pares  dicuntur  qui  acceptis  ab  eodem  18. 
"  Domino  puta  Rege  Comite  &  Barone  feudis  Pari  InGlofTar; 
<c  Lege  vivunt.Et  dicuntur  omnes  Pares  Curiae4Oubi  in 
"  Curia  Domini  illiuscujusfunt  VafTalli  parem  habent 
"  Potefhtem,  Scilicet,  VaiTalli  Regis  in  Curia  Regni, 
*'  VafTalli  Comitis  in  Curia  Comitates,  VafTalli  Baro- 
"  nis  in  Curia  Baronis      The   Word  Peer  therefore, 
*'  tho'  now  it  is  byCuftom,and  j&T  cl^o^v  appropriated 
to  the  Peers  of  the  Kingdom,  was  yet  antiently  equally 
applicable  to  the  Tenants  of  what  Lord  foever.  I  think 
that  I  need  not  fpend  more  time,  in  fhowing  the  Senfe 
of  this  Word.     Every  one  knows  that  in  Magna  Chart  a 
it  is  us'd  in  the  moft  general  Senfe  "  Nullus  Liber  £ap    2~ 
"  homo,  &c.  nifi  per  Legale  Judicium  Parium  Suorum.         '  "' 
But  in  the  Laws  of  Henry  the  firft,  the  Word  Pares  or 
Compares  is  ufed  in  a  perfefr  Feudal   Senfe,  to  denote 
the  Tenants  of  the  fame  Manor.  "  In  Denelaga  Lafhe-  Cap.  ^4. 
"  lutes,  nifi  fuper  Sanfta  Jurare  poterit,  &c    Sive  in 
"  Comitatu,  vel   in  quovis  placito  Regis  fiat  de  [fua 
"  vel  alterius  caufa,  vel  inter  Compares  in  Curiis  vel 
ic  divifis  vel  locisfuis. 

But  further  it  muft  be  obferv'd,  that  alrho'  the  term 
Baron  as  well  as  Peer  has  been  by  Common  Ufage  ap- 
propriated to  the  Lords  of  Parliament,  that  yet  anti- 
ently it  was  us'd  to  fignify  any  Freeman  whatfoever; 
The  Freemen  of  the  City  of  London  are  by  our  old 
Hiftorians  frequently  ftyl'd  Barons,  fo  likewife  ofTork 
and  feveral  other  places.  The  Barons  of  the  Cinqu* 
Ports  retain  their  name  unto  this  day.  Nor  is  it  Sur* 
prizing  that  this  Word  was  (b  apply'd  by  thofe  Au- 
thors, who  were  perfeftly  Ignorant  not  only  of  tha 
C  2  Elegancy, 
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Elegaftcy,  but  alfo  of  the  Propriety  of  the  Language 
they  wrote  in.    Very  little  therefore  can  be  concluded 
from  the  Phrafeof  a  Monkifh  Hiftorian,who  generally 
chofe  his  Words  at  lead:  as  much  for  the   fake   of   the 
found,as  the  fen/e.  For  the  Citizens  of  London  have  been 
ftyPd  not  only    Barons  but   Heroes,  by  Jngulphus,  who 
giving  the  Character  of  one  Singinus  an  Officer  of  what 
maybe  call'd  the  London   Militia,  fays  that  he  was 
'    Inter  omnes  Heroes    Londonienfes  Viribus  Robuftifli- 
"  mus.     The  true  Senfe  therefore  of  Words  of  this 
nature  is  not  to  be  taken  from  the  Hiftorians,  bur  from 
the  Lawyers,   and   Legal   Proceedings  of  Antiquity, 
from  which  it  appears,  that  this  Word  came  to  be  us'd 
in  a  perfect  Feudal  Senfe,  and  to  denote  the  chief  Te- 
nants of  any  Lord.    For  not  only  thofe  who  were  the 
chief  Tenants  of  the  Crown,  but  alfo  thofe  who  under 
them  held  great  Quantities  of  Land  by  Feudal  Servi- 
ces, were  ftyl'd   Barons.     And   the  term   Baron  when 
apply'd  to  the  Tenants  of  Land,  was  always  relative 
to  fuch  or  fuch  a  Lord.     The  Chief  Tenants  of  the 
King  were  the  Barones  Regis,  and  fo  ftyl'd  todiftinguifh 
them  from  the  Barons  of  other  Lords.     Thus  in  Chart  & 
De  tenen.  Henrici  I.     c  Si  amodo  exurgat,  placitum  de  divifione 
Comic.  &  u  terrarum,  fi  intereft  Barones  tneos  Dominicos,  traftetur 
Hundred."  placitum  in  Curia  mea.  «The  Eight  Barons  of  the 
County  Palatine  of  Chefter  arefo  well  known,  that  they 
need  not  be  here  mentioned  ;    and  the  moft  confidera- 
ble  Tenants  of  the  Abby  of  Ramfey,  are  in  a  Charter 
Lib.  Ra-    of  Henry  the  Firft  ftylM  Barons  of  that  Abby,  "  Sciatis 
mefien.  a-  "  coram  me  teftificatum   &  recognitum  per  Barones  de 
pud  Spel-  "  Honore  de  Ramepa.    Which  ufe  of  the  Word  is  like- 
man,  wife  common  to  other  Feudal  Countries  ;  thus  in  the 
Sicilian  Conftitutions,   to  add  no  more  (and  I  make 
choice  of  them  as  a   Foreign  Inftance,  becaufe  their 
Government,  as  well  as  ours,  was  of  a  Norman  Origi- 
nal, and  is  therefore  in  many  Particulars,  at  leaft  till 
it  was  corrupted  by  Spanijh  Vice-Roys,  very  fimilar  to 
Conftif      that  of  England.)     "  Poft  mortem  Baronis  vel  Militis, 
Sicul  1  #3. C<  ^u*  a  C°m*te  vel  Barone  alio,  Baroniam  aliquant  vel 
t£t     '  '     "  Feudum  tenuerit.  The  Terms  therefore  of  Peers  and 
Barons  were  antiently  frequently  us'd  as  fynonimous  ; 
for  as  the  Barons  of  the  Crown  were  indifferently  ftyl'd 
cither  Barons  or  Peers,  fo  likewife  were  the  Freeholders 
of  every  Manor,  as  is  evident  from  the  Phrafe  of  Court 
Baron  ftill  in  ufe. 

Barons 
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Barons  and  Baroniesfas  is  before  obferv'd  out  of  Braclon) 
were  of  the  Effenceof  a  Gnthick  Kingdom,  in  like  man- 
ner as  Freehojders  are  efTential  to  a  Manor.  Every  Man 
has  a  right  to  be  try'd  by  his  Peers,  which  is  a  right 
not  originally  peculiar  to  Englifhmen,  lince  as  to  Feudal 
Queftions  it  was  common  to  all  the  Gothick  Nations, 
among  whom  it  was  an  univerfally  receiv'd  Maxim, 
that  no  Man  cou'd  be  diffeis'd  of  his  Fief,  but  by  the 
Judgement  of  the  Tenants,  who  were  his  Peers,  of  the 
fame  Barony  or  Manor  of  which  it  was  held.  And  fince 
all  the  Judicial  Afts  of  a  Lord  are  done  in  a  Court  Baron, 
which  cannot  be  held  without  Freeholders,  therefore 
by  the  Feudal  Lav  every  Baron,  or  (in  the  Senfe  we 
now  ufe  it)  Lord  of  a  Manor  was  oblig'd  to  keep  within 
his  Barony  a  fufficient  number  of  Freeholders ;  or  as  it 
is  exprefs'd  in  French  ;  ll  ejioit  tenu  de  garnir  fa  cour  de 
Pairs.  Opinions  are  Various  as  to  the  precife  Number 
that  is  requifite  ;  fome  have  thought  that  in  England 
three  at  lead  were  neceflary  to  the  prefervation  of  a 
Manor,  fince  no  lefs  Number  admits  of  a  cafting  Voice, 
and  confequently  in  many  cafes  no  Judgement  cou'd  be 
given.  But  my  Lord  Chief  Juftice  Coke  feems  to  think  Difc-  on 
two  to  be  fufficient.  "  For  ffaies  he)  If  all  the  Free-  Copy- 
"  holders  Dye  but  one,  Or  if  the  Lord  purchafe  all  holds 
"  the  Freeholders  Lands  or  pafs  away  or  releafe  all  the  fSt  ^  r. 
"  Services  of  his  Freeholders,  the  Lord  in  fuch  cafe 
"  has  but  a  Manor  in  name,  becaufe  the  Freeholders  are 
"  wanting  which  are  the  Maintainers  of  a  Court- Baron, 
11  &c.  Which  Doftrine  and  Difpute  has  like  wife  been 
agitated  in  every  other  Feodal  Country,  as  appears  in 
Du  Frefnes  GlofTary  verbo  Par, 

As  the  Feudal  pofTeflion  of  Lands  was  a  Method 
Invented  by  the  Conquerors  to  fecure  their  Conquefts, 
Every  Man  of  the  Conquering  Army  (among  whom 
the  Lands  of  the  Provincials  were  divided  )  was 
oblig'd  by  Virtue  of  his  Tenure,  to  pay  a  Military 
fervice  to  his  General  whom  they  had  then  dignify  d 
with  the  Title  of  King.  Which  Tenure,  tho*  it  was  the 
moft  burthenfome,  was  yet  the  only  noble,  as  it 
diftinguifh'd,  and  as  it  were  pointed  out  tfce  Con- 
querors of  a  Country.  The  Conquerors  cou'd  origi- 
nally truft  none  but  their  own  People,  and  the  Rowans 
or  Provincials  f  which  were  Synonymous  Terms,)  were 
treated  with  the  Urmoft  contempt,  and  depriv'd  not 
only  of  their  Lands  but  alfo  of  the  Liberty  of  bearing 

Arms. 
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Tit.  of  Arms.  And  therefore,  as  Mr.  Selden  obferves,  the  wor<* 
Honor  Gentleman  is  deriv'd  from  the  Latin  Word  Gentes  an^ 
p.  712-3.  Gentiles,  which  had  been  us'd  among  the  Romans  by 
way  of  Reproach,  to  denote  fuch  Perfons  as  had  not  the 
honour  to  be  Subjects  of  their  Empire,  and  which 
were  afterwards  adopted  by  their  Conquerors,  and 
made  to  fignify  the  Aggregate  body  of  Nobility. 

All  the  Tenants  of  the  King  who  held  by  the  fame 
Service,  might  in  a  general  fenfe  be  ftyl'd  Cojivafal/i 
Regis.  But  as  in  procefs  of  time  the  term  oiVaJfus  and 
Vajfallus  came  commonly  to  denote  only  military 
Tenants,  and  as  the  Word  Bar  ones  in  the  fame  manner 
came  to  be  apply' d  only  to  the  chief  Military  Tenants, 
of  the  fame  fuperior  Lord,  no  Perfons  were  ftyl'd 
ConvaJfaUi  quoad  Regem,  or  Barons,  but  only  thofe  who 
were  the  Immediate  Military  Tenants  of  the  Crown, 
that  is,  whosheld  their  Lands  per  Baroniam  of  the  King 
as  of  his  Crown,  for  tho'  others  might  poftibly  have  no 
other  Lotd  but  the  King,  and  be  therefore  in  fome 
fenfe  Tenants  in  Capite  ;  yet  their  fervices  were  regar- 
dant to  fome  Manor  or  great  Seignory  in  Manu  Regis, 
that  is,  were  paid  to  the  King,  not  as  King  but  as 
Lord  of  fuch  or  fuch  a  Manor  which  cou'd  be  aliena- 
ted,and  confequently  their  Services  transfer'd  and  made 
payable  to  fome  other  Lord ;  whereas  a  Tenure  in  chief 
of  the  King  as  of  his  Crown,cou'd  not  be  granted,  but 
was  infeparably  annex' d  to  the  Royalty  ;  and  upon  this 
Circumftance  it  was,  inter  aliaxhn  the  Dignity  of  aB*- 
ron  was  chiefly  founded.  But  this  leads  naturally  to  the 
Confideration  of  a  Tenant  in  Capite,  which  upon  this 
Occafion  it  will  be  neceflary  briefly  to  explain. 

Some  Writers  upon  this  Subject  have  thought  Baron 

and  Tenant  in  Capite  to  be  as  it  were  Synonymous  Terms. 

•     p-         And   Indeed   Sir  Harry  Spelman  does  fo  far  incline  to 

in  (jrlof-    t^zt  Opinion  as  to  fay,   <c  JEvo  Henrici  sdi  quaevis 

no.         "  Tenura  in  capite  habebatur  pro  tenur|  per  Baroniam. 

For  which  fenfe  of  the  Word  he  vouches  the  Statute  of 

Clarendon,    wherein  inter  alia  it  is  enafted.    "  Archi- 

*'  epifcopi,    Epifcopi  &  univerfae  perfonae  Regni  Qui 

"  de  Rege   tenent  in  Capite,  habeant  poflefliones  fuas 

"  de  Rege  ficut  Baroniam  &  inde  refpondeant,  &c. 

Now  what  has  contributed  to  lead  People  into  this 

Notion  is,  that  in  truth  during  the  Antient  times,  a 

great  part  of  the  Tenants  in  Capite  were  aftually  Barons, 

or  Tenants  per  Baroniam,   and  a  great   part  of  the  reft 

were  reputed  to  be  fo,  and  fome  of  them,  who  really 

were 
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were  not  Banns  are  yet  fo  ftyl'd  fometimes  in  old 
Hiftorians    and  upon  their  Authority  our  Heralds  are 
apt  to  put  them  into  their  Lifts  of  antient  Peers.     The 
Old  Hiftorians  were  perhaps  led  into  their  miftake,  by 
the  difficulty  there  often  was  in  diftinguifhing  between 
a  Tenure  in  Capite  per  Baroniam  and  per  Servitium  Militts, 
which  in  fome  meafure  might  arife  from  this,  that 
the    number    of  Knights    Fees,    comprehended    in    a 
Tenure  per  Karoniam  was  uncertain,  and  that  the  Service 
of  them  both,when  perfonally  paid,  was  in  a  greatmany 
particulars  very  much  alike.     But  what  has  confufed 
fome  modern  Writers  ftilJ  more,  is  a  Notion  they  have 
entertain'd,  that  a  Tenure  in  Capite  was  a  diftinft  kind  of 
Tenure,  or  rather  Service  different  from  all  others,  as 
Knight- fervice  is  from  Socage,  &c.    When  as  it  is  a 
Circumftance  only  that  may  be  true  of  all  other  Servi- 
ces whatfoever  ;  for  as  the  Term  imply s  nothing  but 
an  Immediate  Tenancy  without  any  meihe  between  the 
Lord  of  the  Fief  and  the  Vajfal  who  was  feis'd  of  the 
Lands,  it  was   applicable  to  a  Tenure  from  any  Lord 
whatfoever,  and  by  any  Service  whatfoever.  As  appears 
from  the    Formulare  Anglicanum,   .where  Alexander   de 
Budicombe  fold  Lands  held  of  Mavoife  de  Gurney  Lady  of 
the  Fief,  to  Thomas  Fitz  Williams,   to  whom   the  Lady 
gave  Seifirj  "  Ad  tenendum  in  Capite  de  me  &  demefs  Fofmul. 
"  Haeredibus  fibi  &  fuis  Haeredibus.    But  indeed  the  Angl. 
great  Matter  in  thefe  Tenures  in  Capite,  whether  of  the  nu.  C» 
King   or  of  a  Common  Perfon,   was,  that  they  were 
always  tenures  in  GrofTe,  fix'd  to  the  Perfon  of  the 
Lord,and  therefore  not  fo  lyable  to  be  transferr'd  over 
to  any  other  Lord  ;  whereas  when  Services  were  regar- 
dant to  a  Manor,  they  pafs'd  to  any  other  perfon  by  a 
Grant  of  the  Manor.    And  perhaps  to  avoid  this  Incon- 
reniency,  a  Tenant  wou'd  fometimes  pay  a  Fine  to 
change  oneLord  for  another,  or  a  Tenure  regardant  to  a 
Tenure  in  grofle.   Thus  "  Anfelmus   Vic.  Rhoth.  r.  c.  Mag#Rot. 
"  de  dimidia    marca    auri,    ut   teneat  in   capite  de  $.  Steph. 
"  Epifcopo  Wintonienfi,  terras  quas  tenuit  de  Thoma  j  3.  a  Ber- 
"  deSanfto  Johanne.  chefcira. 

But  further  there  is  no  Foundation  for  thinking 
Barony  and  Tenure  in  Capite  to  be  Terms  Synonymous, 
becaufe  we  find  thofe  Perfons  rank'd  among  the  Te- 
nants in  Capite,  who  were  never  imagin'd  to  be  Barons : 
So  that  the  Truth  feems  to  be,  that  tho'  every  Baron, 
properly  fo  call'd,  was  a  Tenant  in  Capite,  yet  a  Temamt 

in 


(  i6) 

in  Capite  was  not  by  Reafon  of  his  Tenure  a   Baron  ; 

for  the  Number  of  the  Tenants  in  Capite   was  always 

encreafmg,  but  that  of  the  Feudal  Barons  always  de- 

creas'd.    It  was  common  for  .Men  to  pay  Fines  to  the 

King,    that  they  might  hold  their  Lands  in  Capite  of 

him,  without  its  being  ever  imagin'd,  that  they   were 

Mag.Rot.  thereby  created  Barons.    4i  Osbertus  Sylvanus,    r.  c. 

5.  Steph.  ««  de  Septem  Marcis  Argenti,  ut  teneat  in  Capite  de 

Rot.  1.  b. "  Rege  feodum   j   Militis  qupd  fuit  Wiilielmi   fxlii 

Not  &      "  Gaufridi Johannes  Efturmit.  r.  c.  de  xx  s. 

Derb.        li  pro  xl  folidatis  terras  tenere  de  Rtge  in  Capite 

Ibid.  Rot.  "  Burgenfes  de  Lincolia  r.  c.  de  CC  Marcis  Argenti 
ft.  a.  {'  &  iiij  Marcis  Auri,  ut  teneant  Civitatem  de  Rege 

Ibid.  Rot.  "  in  Capite.  "  Many  other  Inftances  might  be  ad- 
12.  a.  ded,  but  thefe  are  fufficient  ;  and  I  think  that  no  Man 
can  fee  any  thing  in  them  that  looks  like  an  Intention 
to  ereft  a  Barony.  The  Tenants,  who  perhaps  held 
their  Lands  by  different  Services,  and  had  Mefne  Lords 
between  them  and  the  Crown,  paid  thefe  Fines  (with- 
out any  Alteration  of  the  Services  they  were  to  ren- 
der) to  get  rid  of  their  Mefnes,  and  become  the  im- 
mediate Tenants  of  the  King. 

But  as  Tenure  in  chief  might  be  of  any  Lord  what- 
foever,  fo  likewife  might  it  be  by  any  Service  what- 
Co.  Litt.  foever  ;  as  my  Lord  Chief  Juftice  Coke  obferves,  that 
£  !59-  a  Man  may  hold  of  the  King  in  Capite  as  well  in 
Socage,  as  by  Knight-Service  :  Which  appears  more 
fully  in  the  Earl  of  Marlbros  Treatife  of  Wards  and 
Liveries,  wherein  he  makes  two  diftinft  Chapters  of 
Tenure  in  Capite  by  Knight-  Service,  and  Tenure  in  Capite  by 
Socage.  Now  Tenures  in  Capite,  whether  the  Service 
referv'd  be  Knight-Service  or  Socage,  are  of  two 
Sorts ;  1.  Where  Lands  are  holden  of  the  Perfon  of 
the  King  and  of  his  Crown,  as  of  a  Seignory  diftinft, 

in  grofs,  and  paramount  all  other  Seignorics. . 

2.  Where  Lands  are  held  of  fome  Honor  or  Manor 
that  is  in  the  PofTeflion  or  Seifin  of  the  Crown.  And 
altho'  that  the  Term  of  Tenure  in  Capite,  in  the  Senfe 
now  generally  receiv'd,  is  moftly  applicable  to  the 
firft  of  thefe,  yet  by  reafon  that  no  Mefne  Lord  is 
in  Fa&  between  the  King  and  the  Tenant,  it  was  for- 
merly commonly  apply' d  to  the  other.  My  Lord 
Marlbro  indeed  feems  to  think,  that  the  Application  of 
the  Term  in  the  fecond  Cafe  was  peculiar  to  thole 
Lauds  that  were  holden  of  fome  Honor  that  was  an- 

tiently 
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tiently  annexed  to  the  Crown,  as  Barkinfted,  &c.  bui 
in  FaS  it  was  equally  apply'd,  to  Lands  that. were  held 
of  any  County,  Barmy,  or  Manor,  which  by  Efcheat  or 
any  other  way  whatfoever  happened,  to  be  in  the  Pof- 
feflion  of  the  Crown.  As  for  txample,  Richard  de 
Ockbeare\\t\&  the  fourth  Part  of  the  Manor  of  Rillaton 
in  Capite  of  the  King,    as  of  the  County  of  Cornwall. 

"  Cornubia -Richardus  de  Ockbeare -■■      ■   dat'  Paf  fines j 

l\  Domino  Regi  xiis.  vi  d.  de  Relevio  fud« —  de  &c.  9  Ed. 

V  qtiarta  parte  Manerii  de  Rillaton^  quam  — te-  2,  Rot. 

*'  nuit  de  Rege  in  Capite  ut  de  Comitatu  Cornubiae  in  113.  b.  X. 
"  manu  Regis  exi  (rente.  "     Tho'  it  ought  to  be  ob- 
ferv'd,  that  C*ke  in  his  1 2th  Report  does  agree  this  to 
have  been  the  antient  Ufage  of  the  Word,    but  that     -  ...  y , 
however    (as  he  adds,)  of  latter  times,  a  Dicitur  de  EitWick* 
"  Rege  folummodo  terras  teneri  in  Capite.  Cafe. 

I  fhall  not  particularly  examine  the  Differences 
there  are  between  thefe  two  kinds  of  Tenures  in  Qapite, 
as  not  being  necefTary  to  the  purpbfes  of  the  prefent 
Difcourfe.But  from  what  has  been  faid it  will  appear?that 
the  Notion  of  Tenure  in  Capite  has  been  very  much  con* 
fiis'd,  thro'  the  prorrtifcuous  Application  of  the  Term 
to  both  the  above-mentioned  Kinds  of  tenures  in  Cf- 

?*nte<,    without  diftinguifliing  which  was  particularly 
ntended.      Nor  i$  it  fur  prizing  that  thofe  Things 
fhould  be  fo  obfeure  at  this  Day,  when  whilft  they 
made  a  great  Part  of  the  Bufinefs  of  the.  Exchequer, 
3  and  the  Court  of  Wards  fubfifted,  very  intricate  Dif- 
I  putes  did  happen  concerning  thefe  Tenures.     One  of 
the  Differences  between  thefe  Tenures,  was,  that  per- 
fonal  Service  was  more  ftri&ly  requir'd  of  the  tenants 
in  Capite  ut  de  Coronay  than  of  the  Tenants  in  Capite  ut  de 
Manerio,  &c.     And  therefore  in  the  ninth  of  Edw.  J  I. 
Gerard  de  Waehefham,  petitioned  the  King  to  be   difc 
charg'd  from  perfonal  Service,  and  to  be  admitted  to 
the  Payment  of  Efcuage  Money,   which  was  in  lieu  of 
it,  upon  a  Suggeftion  that  his  Lands  were  held  in  Ca- 
-    pite,    as  of  the  Honor  of  Hagenet.     "  Ad  petitionem 

•t  Gerardi  de  Waehefham- continenterri,  quod  Trin.  H% 

" licet  jpfe  teneat  de  liege  Manerium  de  Stanftede' in  R.  9  Ed/ 
"  Comitatu  Suff.  per  fervitiurn  Unius  feodi  Atilitis  2.  Rot.j-8. 
"  ut  de  Honore  de  Hagenet  &  non  de  Corona,    per  a.  apud 

u  quod  Servitiutn  aliquod  Corporate -—  facere ;  Madorf, 

4i  non  debet,  fed  Scutagium  Regi —  fblvere  te- 

u  nituu  "  Other  Petitions  to  the  fcrrie  Purpofe  might 

j?  it 
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be  mention'd,  upon  all  which  Writs  UTuM,  dire£Ud 
to  the  Barons  of  the  Exchequer,  to  fearch  the  Botofc 
of  Domefday,  the  Book  of  Fiefs,  and  other  Memo- 
randa in  Scaccario  ;  and  if  it  (hould  appear,  that  the 
Petitioners  were  Tenants  in  Capite  ut  de  Maneri;  &cm 
&  n$n  ut  de  Coranrf,  that  then  the  Prayer  of  their  Peti- 
tion fhould  be  granted.  But  indeed  in  thofe  earlier 
Ages,  they  were  fo  far  from  imagining  that  every  Te- 
nure in  Capite  of  the  King  ut  de  Corona  amounted  to  a 
Baron>,  and  even  if  it  did,  fd  far  were  they  from  be- 
ing ambitious  of  that  Honor,  that  they  apprehended 
nothing  more  than  that  the  King  ( when  any  Hoobr 
efcheated  into  his  Hands)  would  change  the  Tenun  in 
Capite  as  of  the  Honor,  to  a  Tenure  in  Capite  as  oftheQMdnf 
and  therefore  it  was  made  an  exprefs  Article  in  Kitig 
Johns  Magna  Chart  a,  that  it' (hould  ;  not  be  ddne  ; 
Mag  Ch. "  Si  quis  tenuerit  de  aliqua  Efcaeta,  ficut  de  Honbre 
Reg.  Jo.  "  de  Wallingford,  &c.  &  de  aliis  Efcaetis  ^uiae  funt 
"  in  frtanu  Regis  &  obierit,  Haeres  efus  non  dibit 
11  aliud  rekvium,  vel  faciet  aliud  Servitium  quamfe- 
•j  ceret  Bareni,  &  ut  Rex  eodem  modo  earn  ttnekt, 
il  quo  Baro  earn  tenuit. 

I  have  been  the  more  particular  in  explaining  tjie 
Nature  of  a*  Peer,  or  Baron,  and  of  a  Tenant  in  Capite, 
becaufe  it  willenafble  us  to  apprehend  what  conftitufce J 
an  Anglo-Norman  Barony.  And  I  tfrinkit  clear  that  every 
Barony  was  a  Tenure  in  Capite,  but  then  it  is  as  clear  that 
every  Tenure  in  Capite  was  not  <vice  verfd  a  Barony.  Jtfid 
fince  thtTcrmtenant  in  Capite  is,  or  at  leaft  was  equally 
applicable  to  all  Services,  what  diftmguifhes  a  BaVon 
from  all  other  tenants  in  Capite  cannot  be  the  wantof 
Mefnalty  between  himfelf  and  the  Crown,  for  that  is 
common  to  them  all,  but  muft  be  the  reservation  of 
fome  particular  Services,  of  a  Superior  nature  to  the 
others,  and  which  were  imply  rd  in  the  Phrafe  T**ert 
fer  Baroniam. 

As  I  do  not  propofc  to  Write  a  compleat  Difertatioi* 
upon  Baronies  in  their  full  extent,  I  (hall  not  enquire 
particularly  what  thofe  Services  were,  which  were 
peculiar  and  effential  to  a  Tenure  per  Bareniam,  any  fur- 
ther than  is  necefTary  to  illuftrate,  what  muft  bi  fail 
as  to  the  Power  of  creating  them. 

A  barony  was  a  Tenure  in  Capite,  and  immediately 
Subje&  to  the  Crown,  as  Edward  3.  exprefs'd  it.  "  Re* 
"  &c.   Sciatis  quod  &c.    Richardus  Comes  Arundel 
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*        i  .  i  24p  O&obris— -  fecit  nobis  Homagium  pro  Rot.  Pat. 
"  Baronia    fua  de  Bromfeld    &  Yale  -— — - quam  idem  27  E.  3. 
"  Comes  de  nobis  tenet  in  Capite  tanquam  Coronae  p.  3.  m.  3, 
u  rioftrae  Angliae  immediate  fubjeftam.     And  there- 
fore it  often  happened   in  the  Cafe  of  Amerciaments, 
that  when  any  Man  thought  himfelf  aggrieved  by  be- 
ing amere'd  as  a  Baron,  he  wou'd  plead  that  he  was  not 
a  Barpn  (tho'  at  the  fame  time  he  wou'd  admit  himfelf 
to  be  a  Tenant   in  Capite)  quia  nil  tenuit  per  Baroniam.  ffifj#  vT 
As  Thomas  de  Furnival,  ntention'd  by  Mr.  Maddox,  did.  c[jeCg 
"'Quia  dicit  quod  non  eft  Baro,  neque  tenet,  nee  un-       J*' 
14  quam  tenuit  aliqua  tenementa  in  Com*  pnedift.  per 
"Baroniam,   nee  per  partem  Baronioe :    Dicit  enim 
u  quod  tenet  Manerium  de  Sheffield  de  Domino  Rcge 
H  per  Homagium  tantum  — —  Manerium  de  Wyrk- 

"  fop  &  Greflhorp de  Rege  ut  de  Honore  de 

"  Tyckhull,  &c. 

It  has  been  already  obferv'd,  that  the  whole  of  Par- 
liamentary Bufinefs,  is  reducible  to  the  Heads  of  either 
Advice  or  Confent.  The  firft  of  which  is  to  be  con- 
fider'd  as  a  Feudal  Service  payable  to  the  King  as  Su- 
perior Lord  of  their  Fiefs :  The  fecond  is  Extra-feodal, 
and  depends  upon  thofe  Principles  of  Liberty  that 
were  common  to  all  the  Gothick  Nations.  For  every 
tenant  per  Bareniam  did  Homage  to  the  King,  by  Vir- 
tue of  which  he  was  oblig'd,  whenever  Summon'd,  to 
attend  him.  The  Profeflion  of  Homage  did  compre- 
hend in  it,  that  the  Tenant  was  oblig'd,  inter  alia,  to 
ferve  his  Lord  with  his  Councel  and  Advice.  And  for 
this  reafon  all  the  antient  Writs  of  Summons,  did  run 
in  thefe  terms  i€  Vobis  mandamus  fide  &  Homagio 
"  quibus  nobis  teaemini.  Which  Words  Sir.  Harry  jn  Q\0t\ 
Spetman  and  my  Lord  Chief  Juftice  Coke,  think  to  be  r*arj0 
relative  only,  to  the  Feodal  Barons.  And  the  Chief  Juftice  jnft.p  - 
adds,  that  the  reafon  why  the  Barons  are  now  fummon'd  * 
only  in  fide  &  tigeantia,  is  becaufe  that  there  are  no 
Feudal  Baronies  extant,  tho'  it  is  certain  that  feveral 
Barons  who  were  Feodal,  have  been  alfo  fummon'd  in  fide 
&  LigeanciA.  So  that  tho*  a  Summons  in  Homagio  is  an 
Argument  that  they  were  Feudal  Barons,  a  Summons  in 
fide  dr  Ligeancia  is  no  Proof  they  were  not  fo. 
*  Whatever  Notions  are  now  entertain'd  of  an  At- 
tendance in  Parliament  as  an  Honor,  a  Privilege  ,  &c. 
in  the  Earlier  Ages  of  our  Monarchy,  it  was  look'd 
upon  in  a  quite  different  light ;  and  was  efteem'd  to 
D  i  V~ 
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be  a  Service,  a  Burthen,  incident  to  the  Tenure  of 
their  Lands,  from  which  many  were  defirous  to  he  de* 
liver'd.     The  Clergy,  who  now  think  the  Baronies  an-    > 
nex  d   to    their  Bithopricks  to   be  advantageous,  did 
Originally  complain  of  them  as  a  Burthen  and  Impo- 
fition  upon  the  Church.    "  Rex  Willielmus  peflimp 
j4n.  1070,"  ufus  Confilio    (fays  Matthew  Paris)  Epifcopatus  & 
V  Abbatias  omnes  quae  Baronias  tenebant  in  pura  & 
"  perpetua  Elemofyna.    fub   fervitio  iftatuit  militari. 
And  therefore  when  they  were  Summon'd  to  Parlia- 
Seldens      merit,  many  of  them  wou'd  Petition  to  be  difcharg'd 
tit.  Hon.  fron*  their  Attendance,  upon  a  fuggeftion  that  they 
604. a.  7!  ne^  no  Lands  per  Baroniam,     My  Lord  C.J.  Cflikaf- 
4.  Inft.     fifnis  that  a  Regular  ought  of  neceflity  to  hold  per  Ba- . 
J^-r.         roniam,  before  he  cou'd  be  oblig'd  to  ferve  in  Parlia- 
ment, fmce  if  he  did  nor,  he  cou'd  lawfully  refufe  his 
Attendance,and  goes  lb  far  as  to  fay,that  even  the  Char- 
ter of  Henry  8.  to  Banhatn  Abbot  of  Taviftocke  was  void 
in   Law,   becaufe  he  was  not  a  Tenant  per  Baroniam. 
But  the  Cohfideratian  of  what  h<  further  adds,  that  a 
Layman  was  oblig'd  to  attend  when  Summon'd,  whe- 
ther he  was  a  Tenant  per  Rarmiam  or  not,  mud  be  reT 
ferv'd  till  I  come  to  treat  of  Barons  by  Writ.    In  the 
mean  time  I  {hall  make  feme  Obfervations  upon  the 
Original  manner  of  creating  Barons  bjTenurey  by  which 
the  Reader   may  form  fome  Judgment  how  far  the 
King  had  it  in  his  Power,  to  encreafe  ad  libitum  this 
fixft  Species  of  Peers. 

t.  Baronage  by  Tenure  is  founded  upqn  the  Feu- 
dal Law,  as  it  was  under  flood  by  the  Normans  for 
fome  time  after  the  Conqueft.  At  which  time  the 
Conqueror  took  into  his  own  Hands  (as  his  fliare  ot 
the  Plunder  J  all  the  Demefne  Lands  of  the  Crown,  and 
whatever  had  belong'd  to,  or  been  in  the  Pofleflion  of, 
"Edward  the  Confeflbr  at  the  time  of  his  Death ;  the 
reft  he  divided  amongft  his  Army,  the  greateft  part  of 
which  had  follow'd  him  with  no  other  View  than  to 
make  their  Fortunes.  And  indeed  he  was  very  liberal 
to  many  of  them*  as  for  Inftance,  the  whole  County 
of  Chzfter  was  granted  to  Hugh  Lupus.  Robert  Earl  of 
Motet  an  in  Normandy  and  of  Cornwall  in  England^  had  a 
.  grant  of  no  Ufs  than  793  Manors.  Alan  Earl  of  Brit- 
iaigne  and  Richemonde}  442.  and  Geofroy  Bifhop  of  Con- 
fiance  had  280.  Thefe  Grants  of  the  Conqueror,  t fro* 
they  were  made  as  Rewards  for  Services,  mult  rix>c 

feowevec 
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fiowever  be  attributed  to  the  greatnefs  of  his  Genero* 
fity,  but  to  the  Neceflity  of  his  Affairs,  fince  without 
it,  the  Officers  of  his  Army  wou'd  undoubtedly  have 
mutinied,  for  they  did  never  look  upon  them  as  Mat- 
ters of  Grace  but  of  Righr.    At  leaft  the  great  Earl  of 
Warren  thought  fo,   when  he  produced  his  Sword  as 
his  Warranty  for  his  Land,  in  Anfwer  to  a  Quo  War*  Dugd. 
ranto  brought  againft  him,  adding,  "  That  William  thegar.Vo.I, 
"  Baftard  did  not  Conquer  the  Kingdom  himfelf,  but  p.  70. 
"  that  his  Anceftors  were  Joint  Adventurers  in  the 
11  Enterprise,  and  Sharers  and  A (Jiftants  therein. 

The  Services  refery'd  upon  thefe  Grants,  are  the 
Foundations  of  Baronage,  and  were  firft  ena&ed  by  the 
Cpnfent  of  the  Grantees  themfelves,  to  which  they 
were  eafily  induc'd,  thro'  the  Neceflity  there  was  of 
them  for  the  Security  of  their  new  Acquifitions,  but 
to  fpeak  in  Modern  Language,  Feudal  Services,  and 
consequently  Feudal  Barons,  were  firft  Inftituted  in 
Parliament.  And  indeed  it  was  natural  that  the  Of- 
ficers of  his  Army  who  had  obey'd  him  as  their  Ge- 
neral, fliou'd  be  confulted  as  to  what  Services  they 
wou'd  pay  to  him  as  their  King,  after  that  they  be- 
came the  moft  conflderable  Land-holders  in  the  King- 
dom. It  was  natural  likewife  that  the  Conqueror 
tiimfelf,  fliou'd  upon  fuch  an  Occafion  ask  their  Advice 
and  Confent,  fince  in  fo  doing  he  did  but  follow  the 
Steps  of  his  great  Anceftor  Rollo ;  for  Feudal  Services 
were  in  all  probability,  firft  eftablifli'd  in  Normandy  by 
him,  with  the  confent  of  the  Officers  of  his  Army,  by 
whofe  Affiftance  he  had  Conquer'd  that  Dutchy,  if 
we  may  rely  upon  the  Authority  of  Dudo  Septus  Quin- 
iinus,  who  wrote  in  the  Time  of  Richard  the  Firft 
Duke  of  Normandy,  and  200  Years  before  our  Con- 
queft,  "  Terrain  fuis  Comitibus  &  fuis  fideliter  funi- 
•  *  culo  divifit ;  fecuritatem  omnibus  Gentibus  in  fu& 
"  terra  manere  cupienribus,  fecit.  Jura  Legefaue  fem-  de  Mor. 
€t  fiternas,  <voluntate  Principum  fancitas  &  deer  etas,  pie-  Normal!. 
u  bi  Indixit.  "  But  it  is  not  fufficient  to  fay  that  it  Lib.  2. 
is  natural  to  fuppofe,  thefe  Military  Tenures  to  have 
been  firft  founded  by  a  common  Confent ;  Let  me  fur- 
ther add  therefore,  that  our  oldeft  Authors  do  alfo  af- 
iirm  it.  Braelon  in  plain  terms  affirms  them  to  have 
"been  inftituted  at  the  Conqueft,  "  Regale  fervitium  l;d  ftt 
4i  quia  fpecialiter  pertinet  ad  Dominum  Regem  &non  ca  j** 
4J  ad  alium,  &  fecundumj  quod  in  Conqueftu  fuit  ad- 

"  inventum. 


•  -■ 


(   «) 

*  invcntum. "  In  which  Words  fie  feem«  to  refer  tQ 
the  58th  Law  of  William  I.  "  De  Clientum  feu  Vaf? 
44  fallorum  prseftationibus,-— wherein  the  Conqueror 
himfelf  owns  them  to  have  been  eftablilh'd  by  corp* 
monConfent.  "  Statuimus  etiarr*  $  firmiter '  prsci* 
*'  pimus  ut  omnes  Comites  &  Barones  &  Milites,  85 
*l  Servientes&  univerfi  Liberi  Homines  totius  Regn* 
"  noftri  prsedifti  habeant  &  teneant  fe  femper  beqfe 
iC  in  Armis  &  in  Equis  ut  decet  &  oportet,  &  quod 
"  fint  femper  prompti  &  bene  parati  ad  fervitium 
"  fuum  integrum  nobis  explendum  &  peragendum 
"  cum  femper  opus  affuerit,  fecundum  quod  nobis  de 
€t  feodo  debent  &  tenementis  fuis  de  Jure  facere,  & 
11  ficut  illis  ftatuimus  per  commune  consilium  tttius  Regni 
<c  noftri  pradicli,  &  illis  dedimus  &  conceflimus  in  feo- 

"  do  Jure  Hxreditarip." My  Lord  C.J.  Hales, 

obferves  upon  thefe  Laws  of  WiUiam  I.  that  they  were 

Hift.  of    not  Impos'd  ad  libitum  Regis,  but  that  they  had  a  Par* 

Law,  p.     liamentary  Authority,  which  he  fuppofes  to  have  been 

108.  in  the  fourth  Year  of  his  Reign,  in  a  Parliament  as 

fufficient  and  effectual,  in  his  Opinion,  as  was  ever  held 

in  England.    Which  is  fupported  by  the  Authority  of. 

Hoveden,    who  in  the  Life   of  Henry  II.   fpeaking  by 

Hoveden.    waY   °f   digreflion  of   William  I.  fays,  that  "  quarto' 

"  anno  Regni  fui,   confilio  Baronum   fuorum  fecit 

€<  fummoneri  per  univerfos  Confulatos  Anglise,  ire. 

"  Ele&i  igitur  de  fmgulis  totiu$  Patriae  Comitatibus 

c<  Viri  duodecim. " 

Altho'  the  PofTeflion  of   Lands    in   thofe  Times 
was    attended    with  very    great  Burthens,  fuch    as 
Marriage,  Ward,  Relief,  &c.  Yet  it  is  not  furpriz- 
ing  that  the   Norman  Chiefs  flbou'd  agree  to  them, 
fince  they  were  the  fame  Terms  |and  Services  upori 
Lib.  16.    which  they   held  their   Lands  in  Normandy.    What 
Polidore  Virgil  Imagines,  viz.  that  thefe  Services  were 
introdue'd  by  Henry  HI.  is  abfurd,  fince  it  is  manifeft 
Cap.  23,    from  the  Cuftumiere  de  Normandie,  in  the  Chapter*,  "  dt 
34,  25.       ci  garde  dorphelius,  de  relief,  de  aides  chevelx,  &C.  "  that 
they  were  in  fomc  Meafure  praftis'd  in  Normandy  be* 
fore  the  Conqueft,  and  indeed  in  moft  Parts  of  France, 
and  the  Conqueror  himfelf  during  his  Minority  was 
in  Ward  to  the  then  King  of  France.    But  it  wou\! 
extend  this  Treatife  to  too  great  a  Length,  if  I  fliou'd 
purfue  this  Subjeft  any  further,  I  fliall  content  my 
felf  therefore  to  obferve,  that  this  Sim'tJiVyde  of  Te- 
nure^ 
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nures  to  what  they  were  in  Normandy  (where  like  as 
in  England,  none  but  thofe  who  held  in  chief  of  the 
Duke,  as  of  his  Dutchy,  had  a  perfonal  Right  to  fit  in 
the  Aflembly  of  their  States)  was  fb  well  underftood  at 
that  time,  that  an  Entry  in  Domefday  is  made,  that  fuch 
a  one  held  Lands,  according  as  it  was  us'd  in  tiormandt.  Domet 

"  Habet -  in  eodem  feodo  de  W.  Comite  Radul-  day.—- 

y  pho  deLimes.  50  carucat.  terrx  ficut  fit  iriNormahnia* 

And  in  Scotland  Iikewife  it  feems   to  have  had  a  _ . 
;  Parliamentary  Original  ;  "  Indifto  ad   Sconam  Con-  ^ib.  "• 
I    ventu    (fays  Buchanan  in  the  Life  of  Malcolm   II.) 

"  omnes  Agros  Regios  eis  divifit- Nobilitas  con- 

*'j  tri  Regi  conceflit,  ut  cum  eorum  aliquis  morirerur, 
"  Liberi  ad  vigefimum  primum  setatis  annum  in  Tu- 
tl  tela  Regia  client.  "  This  Account,  if  it  be  true, 
fuppofes  Ward  to  have  been  introduced  into  Scotland 
fixty  Years  before  our  Conqueft ;  Malcolm  II.  begin- 
ning his  Reign  anno  1004.  Perhaps  there  may  be  fome 
Miftake  in  it ;  for  as  it  is  probable  the  Scotch  did  re- 
ceive many  of  their  Feudal  Cuftoms  from  England,  as 
we  did  from  France,  and  Buchanan  himfelf  fpeaking  of 
_  this  JCuftom  in  particular,  admits  it  to  have  been  bor- 
rowed from  the  Englijh  ;  "  Hunc  morem  potius  ab  An-  Ubifuprl 
j  "  glis  &  Danis  acceptum  credo :  "  It  is  not  impro- 
:  bable  but  that  what  is  ftoried  of  Malcolm  II.  as  to  this 
Alteration  of  their  Law,  ought  rather  to  be  underftood 
of  Malcolm  III.  who  liv'd  quite  thro"  the  Conqueror's 
JReign,  and  firft  introduc'd  the  Feudal  Titles  of  Ho* 
nor,  as  of  Earl,  Baron,  &c.  into  that  Kingdom. 

But  be  that  as  it  will,   this  feems  to  be  more  than 
probable,  that  thefe  Tenures  were  intlroduc'd  into  Eng- 
land by  Common  Confent,   or  by  Parliament.     Nor 
1  was  the  Number  of  Tenants  in  Qapite  at  firft  fo  nu-  Domct 
.    merous,  but  that  they   might  well  all  meet  together  jay# 

for  the  Difpatch  of  any  Bufinefs  that  concerned  them 

.all;,  for  in  the  Time  of  William  the  Conqueror  there 

tvere  not  quite  feven  hundred  Lay  Tenants  in  Capites 

who,  together  with  the  Bifhops,    Abbots,  &c.  under 

the  King,  held  all  the  Lands  in  the  Kingdom,  and  of 

Whom  all  other  Perfons  whatfoever  held.     Now  of 

thefe  Tenants  in  Qapite,   the  referv'd  Service  of  the 

:    gjreateft  part   of  them  was  but  Petit  Serjeanty,     and 

,    confequently  the   Number  of  thofe,   who    held  per 

Comitatum  vel  Earoniam  could  not  fee  very  large. 

Sat 
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fcut  befides  this,  that  the  firft  Baronh  or  rathe* 
jhe  firft  Baronial  Services,^  were  originally  inftituted  by 
Common  Confent,  that  is,  in  Parliament,  there  is  artd- 
ther  Confideration  to  be  added,  which  arifesfrorri  that 
Portion  of  Power  which  the  antient  Kings  of  England 
had  over  their  Crown-Lands,  or  Demefne ;  for  it  was  by 
Grants  of  them  only,  that  it  was  poflible  to  encreafe 
the  Number  of  Feudal  Baronies ;  fince,  as  has  been  before 
obferv'd,  at  the  Conqueft,  all  the  other  Lands  of Eng- 
land were  either  portioned  out  among  the  Followers 
of  the  Norman,  or  elfe  the  Pofleflioh  confirmed  'to 
thofe  old  Saxon  Proprietors,  who  had  riot  been  in 
Arms  againft  him,  with  this  Difference  only,  that 
new  Services,  &c  were  referv*d,  which  were  firft 
eftablifh'd  by  the  Normans ;  and  to  which  perhaps  du- 
ring their  Saxon  Government  they  had  not  been  o'&- 
lig'd. 

In  this  Diftribtition  of  Lands  ample  Provifion  Was 
made  for  the  Support  of  the  Royal  Dignity;    for  no 
ItCs  than  1421  Manors  or  Lordfhips,    tocher  with 
other  Lands  fcatter'd  up  and  down  in  th^Courtties  of 
Middlefex,  Salop,   and  Rutland,    were  appropriated  to> 
the  Crown,  over  and  above  fome  (^uit-Rents,  and  the 
Services  that  were  paid  out  of  thofe  which  were 
granted  away.     Or dericus Vitalises ,  that  the  ftttled 
Rents  of  William  I.  amounted  to  no  Tefs  than  the  Sunt 
of  1061 1.  10  s.  per  biem:  which,  fuppofing  Money  to 
\    have  been  ten  times  the  Value  it  is  pow,   is  near  fodr 
Ord.  Vit.  Millions  fterling/w  Annum\  "  Ipfi  Regi  1060  Librae 
a.*  1070.   H  Sterilenfis  Monetae  Solidique  triginta  &  tres  Oboli 
p.  $*3 •      "  ex  juftis  redditibus  Anglic  per  firigulos  Dies  red- 
?  duntur.  *     I  think  it  may  be  hdre  obferv'd^   that 
this  Author  relates  this  Paflage  of  .the  Royal  Reve- 
nue in  the  fame  Year  in  which  the  Laws  of  William  I. 
and  Feudal  Services  were  eftablifh'd,  viz.  Anno  1070, 
the  fourth  Year  of  the  Conqueror's  Reign,  which  be- 
De  Dom.San  *n  tne  Year  lQ66-    Fortefcue. therefore  hadfome 
Reg.  &      R-eaf°n  to  fty,   that  the  Kling  6f  England  at  firft  had. 
Polit.        t'1?  gfeateft  Revenue  of   any  Prince  in  Europe.    Of 
ca   11".       l^s  ^evenue»  fpeaking  of  the  Article  of  terra  regis  in 
Op.  Poft.  Domefday,  Sir  Robert  Cotton  fays,  that  our  Fotefithers 
D  170       thought  it  impious  to  alienate  it. 
p*   7V'  And  as  to  the  Queftion,   whether  it  was  fo,  or 

not?  The  Reader  muft  judge,  according  as  he  thinks, 
it  either  a  good  or  bad  Confluence  CO  fay,  that  what 
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#as  part  of  the  Coronation-Oath,  was  alfo  pzvt  of 
the  Law  :    And  that  was  antiently  to  this  Purpofe, 
11  That  he  {hall  keep  all    the  Lands,    Honors,  and  Coll.  of 
"  Dignities  righteous  and  free  of  the  Crown  of  &ng-  OathSr 
"  land  in  all  manner  holy,    without  any  manner  of  p.  f% 
"  Minifliments,  and  the  Rights  of  the  Crown  hurt, 
"  decay,  or  loife,  to'  his  Power  lhall  call  again  into 
"  the  antient  Eftate. "     Which  Doftrine  agrees  with 
all  our  antient  Lawyers.     For  Fletd   upon  this  Occa- 
fion  relates,  that  all  the  Princes  of  Europe  in  the  fourth 
Year  of  our  Edward  I.  bound  themfelves  in  a  folemn 
Meeting  at  Morit-Pelliir  to  revoke  all  Grants  Which 
had  been  made  of  their  Crown  Lands.     Which  Story 
(tho*  it  is  by  Selden  demdnfirated  td  bfc  ithpoflible  tb 
have  happen'd)    does  yet   ftrongly  fhow  the   Senti- 
ments of  that  Author.      "  Res  quidem  Coronae  furit  Life  - 
"  antiqua  Maneria  Regia  Homagia  Libertates,  &  hu-  c  $   ff  j  ; 
11  jufmodi  quae    cum  alienantur,     Rex   ea  revocare 
u  tenetur,    fecundtim  provifionerfi    ornnium   Regurii 
u  Chriftlanorum   apud   Monterti-Pefloloniam ,    Anno 
tl  Regni  Regis  Edvardi  filii  Regis  Henrici  quarto  ha- 
"  bitam.  '*    Arid  in  another  Placd  he  exprelly  affirms 
the  Law  fo  to  be  ;    "  Antiqua  Maneria  vel  Jura  Co-  Life.  t9 
*  ronae  annexa,  Regi  non  licebit  alienare  ;  fed  oninis  c.  8, 
"  Rex  Coronse  fuae  alienata  revocare  tenetur.  *'     And 
therefore  he  in  another  Place  fays,  that  the  Officers 
bf  the  King  were  fworn  never  to  confent  to  any  Ali- 
enation.   "  Iterii  quod  nihil  confentient  alienari,    de  Lit.  I. 
"  hiis  tjuse  pertinent  ad  antiquum  Dominicuni  Coronas  c.  i  f . 
i€  Regis,  "     And   BraEion  to  the  fame  purpofe  fays,  (f.  ;f. 
that  "  Eft  res  quad  facra,  res  fifcalis  quse  dari  non  po-  Lib1.  £ * 
"  teft,  nee  vendi,  n£c  ad  aliurti  transferri  a  Principe  cap.  tf. 
"  vel  a  Rege  regnante.    And  Brinon,    in  the  Name  of 
Edward  I.  fays,  "  Rois  auffi  ne  poiirroot  rien  aliener  cap.  AS 
"  en  droit  de  lour  Cororie  ne  de  lour  Royalte  que  il  Doun& 
u  ne  foit  repealable  per  lour  Succeflburs. "    But  this 
Law  was  not  particular  to  England,   fince  it  pre^ail'd 
in  all  the  Feudal  Countries.  Hottotnan  affirms  it  to  have 
been  the  aritieht  Law  of  France.    "  In  Gallia  quidem  QuaeftF; 
€i  noftra  Rex  fine  publico  Gentis  concilio,  quod  trium  iJl-uft.  ts 
<c  ordinum  Conventus  adpellatur,   nihil  nee  alienare, 
u  it  rie  oppignorare  quidem  potefl.  "     It  is  needlefs 
to  infert  more,   fince  I  hope  my  Reader  will  belieV6 
it  eafy  to  ptovci  it  to  have  bedn  the  Law  of  all  other 
€ofirtttte$. 

&  A* 
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As  this  Law  is  now  antiquated  not  only  in  England, 
but  in  all  other  Nations,  what  has  been  faid,  can  re- 
late to  the  Law,  only  as  it  flood  for  about  100  Yeass 
after  the  Conqueft,  during  which  time,  it  is  agreed 
that  all  our  Barons  were  Feudal.  But  then  it  obvioufly 
follows,  that  during  that  time,  it  was  not  poflible  for 
the  Crown  to  increafe  the  Number  of  Baronies;  For 
all  the  Land  of  England,  except  what  was  referv'd  in 
Demefne,  being  granted  out  to  be  held  by  different 
.  Services,  as  per  Barouiam,  per  Servit turn  Militis,  ire.  the 
Crown  had  no  Land  to  difpofe  of,  but  only  fuch  as 
fhou'd  happen  to  Efcheat  by  the  Death  of  any  of  thpfe 
Grantees  without  Heirs,  or  Forfeiture,  &c.  So  that 
in  fliort  this  Obfervation  amounts  to  this,  that  no  Feu- 
dal Baron  cou  d  be  without  Lands,  and  that  the  King 
had  no  Lands  to  Grant  but  Demefne,  and  that  they 
being  by  Law  unalienable,  it  was  only  the  Power  of 
regranting  Efcheats  that  was  in  the  Crown;  which  is 
exa&ly  confonant  to  the  Feudal  Law,  as  exprefs'd  by 
Molinsus,  who  after  afferting  that  a  King  cou'd  not  ali- 
Tit.  de  cnatc  n*s  Demefne  Lands,  adds,  <c  Feuda,  Subfeuday 
feod  S  4.1. <C  ^  a^a  9UJBCun<lue  immobilia  ab  eodem  Domani« 
n    18  dependenria,  qux  ad  Regern  Jure  Confifcationis  vcl 

*'      •  Commifll  deferuntur,  poflunt  libere  per  eum  alic- 
f1  aari  &  in  perpetuum  concedi. 

Upon  this  Occaflon  it  will  illuftrate  what  has  been 
Mag.Ch.  _&id,  to  obferve,  that  when  Lands  which  were  Baronies 
Joan  Reg.  efcheated  into  the  King's  Hands,  the  Barony  waj  not 
fupra  ci-  diflblved,  but  fubfifted  as  a  Barony  in  manu  Regis,  and  as 
tat  fuch  were  to  be  granted  over.    Lands  held  in  Antjent 

21  Affif.  Pcmefne,  when  they  devolv'd  into  the  King's  Hands 
pi  13.  became  Frank-Fee,  and  as  fuch  were  accounted  for  by 
Madox  tne  Fermaurs.  But  Baronies  always  retained  their  Name 
Cap.  de  an^  Nature,  and  as  fuch  were  accounted  for  in  theEx- 
Efcheats,  chequer:  As  for  Example,  il  Willielmus,  le  Puher  & 
^c  "  Hugo  Pincerna  r.  c.  de  L/.  &  viiij.  de  fir-mi  Hon** 

Mag  Rot."  ris  Willielmi  de  Curci  de  parre  ilia  qu#  eft  in  manU; 
39  H.  a.  "  Regis."  So  that  tho'  the  King  cpu'd  not  encreafethp 
Rot.  c.  ai  Number  of  Baronies,   it  fometimes  happen 'd  that  he 
'  cou'd  the  Number  of  Barons,  by  a  Perfon's  dying  with- 
out Heirs,  &c.   who  was  poffefs'd  of  feveral  Baronies, 
which    in    fuch  cafe   might  be  granted   to  feveral 
Perfons. 
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3.  It  may  be  alfo  further  obferv'd,  that  Homr  and 
Barony   were   formerly   ufed  as  Synonymous  Terms. 
Sir  Harry  Spelman  fays,  "  Honor  igitur  ab  Aaglo-Nor-  Jn  Verbo. 
"  mannisdiftum  videtur,  unius  cujufque  Majoris  Ba«- 
"  ronis  feodale  Patrimonium  feu  Baronia"     And  Ger- 
<vafius  Tilburienfis  fpeaking  of  the  Manner  of  accounting 
for  the  Ferms  of  Efcheats,  fays,  that  if  the  Land  ac- 
counted for  be  a  Barony*  it  ought  to  be  entituled,  the 
Account  of  fuch  an  Honor.    "  Verum  dum   in  manu 
"  Regis,  de  hoc  fie  fcribetur  in  Annali;  Ille  Viceco/-  In  Cap,  de 
a  mes  reddit  Compotum,    de  firma  illius  Honoris,   ft  Lxceden- 
"  Baronia  eft."     Now  in  CrokeS  Elizabeth,  it  is  agreed  ub*s- 
per  Cur\  That  a  Manor  cannot  at  this  day  be  made  by  P- 3  %\ 
the  Crown;  with  whom  my  Lord  Coke  agrees  in  his  ^°.rr's  *• 
Difcourfe  concerning  Copy-holds,  &  alibi.     And  in  smith. 
Croke's  Carol*  it  is  Jikewife  agreed,  that  an  Honor  con- 
fifts  of  niany  Manors  united  together  :    from  whence  ™good. 
it  follows,  that  as  the  Crown  cannot  create  a  Manor ,™r  ^one 
fo  likewife  it  cannot  create  an  Honor,  and  confequently  &  ^x  • 
ho  Power  but  that  of  the  King  in  Parliament  can  cre- 
ate a  Barony.    Confident  with  which  Notion  of  the 
Law,  Henry  VIII.   who  cannot  juftly  be  fufpefted  of 
being  a  Prince  willing  to  diminifh  his  Prerogative,  did 
•derive  his  Exercife  of  this  Power  from  an  Aft  of  Par- 
liament ;    for  in  31  Henr.  8.  the  King's  own  Manor  of  Cap.  5. 
Hampton  Court,  was  by  Aft  of  Parliament  made  an  Honor-, 
by  which  Aft  the  Manors  of  Byflete  and  Weybridge  in 
Com  Surr  and  feveral  other  Manors,  are  made  pare  and 
parcel  of  that  Honor.     So  like  wife  in   33  Hen.  8.  other 
Afts  to  the  fame  purpofe  pafs'd  in  favour  of  the  Ma- 
nors of  Ampthil  and  Grafton,  by  which  they  were  made 
Honors.    Afid  I  believe  that  no  Inftance  can  be  given 
from  the  Conqueft  unto  this  day,  of  any  Honors  being 
erefted  otherwife  than  in  Parliament. 

4.   But  to  conclude  this  Point   of  feudal  Barons,  I 
lhall  laftly  obferve,  that  by  Intendment  of  the  antient 
Commdn  Law,  Every  Baron  was  feudal,  and   many  of 
their  Privileges  were  founded  upon  that  Suppofition. 
As  for  Inftance,  their  Perfons  are  free  from  Arrefts  Coke  12. 
at  the  Stlit  of  a  Subjeft,  nor  will  a  Capias  or  Exigerit,  Rep 
&c.   lie  agalnft  them.     The   plain    reafon   of    which  Countefs  cf 
Privilege  is,  that  the  Law  fuppofes  them  to  be   of  Salop*,, 
Fortunes  fufficient  to  anfwer  all  Demands,  which  In-  Cafe. 
tendment  of  the   Law  does  feem  obvioufly   to  be 
E  2  founded 
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founded  upon  their  being  confider'd  in  Law  as  feu- 
dal,  and  that  confequently  there   wou'd  be  always 
upon  the  Demesnes,  &c.  of  their  Baronies  fufficient  to 
diftrain  for  the  Satisfa&ion  of  any  Debt.     Another 
Regis.       Privilege  is,  that  they  are  not  liable  to  fcrye  on  Ju« 
Br  p.        f  *es*    But  the  Writ  for  their  difcharge,  does  fuppofe 
179  b.      every  Perfon  who  claims  the  Benefit  of  it,  to  be  an 
^Sual  Baron,  (}nce  it  begins  "  Rex,  &c.  Quia  Barones 
"  Regni  noftri,  ejrc.  "  And  accordingly  the  Judges  did 
antjently  fuppofe  every  Baron  to  hold  per  Bar  on  tarn,  or 
at  lead  per  partem  Baroni*.     As  for  Inftance  in  relation 
to  this  very  Point  of  their  being  difcharg'd  from  fer» 
ai  Ed.  3.    ving  on  Juries,  2iP.  Ed    3.  "  Puis  un  fut  chal*  pure' 
fo.  ig.  a.  "  qu'il  fut  a  Bannier*  &  non  allocatur  car  s'il  foit  4 
"  bannier  &  ne  tient  pas  par  Baroni,  il  fera  in  raflife  " 
And  at  another  Time,  Sir  Ralph  de  Everden  brought  a 
g   Afli.    ^r*c  *°r  ^IS  difcharge.    And  Belknap  uluy  oppos'  s'U 
*  ^  "  tient  per  Baroni  -8c  s*il  avoit  tout  fon  temp$ 

?-    *  "  ven' au  Pari' come  Baron  duift  yenir.  Et  il  dit  qu'il 

%i  tient  per  certein  part  d'un  Baroni il  fut  dif- 

11  charge.  "     My  Lord  Coke  explains,  ne  tient  pas  per 
Baroni,  &c.  as  if  ic  was  neceflary,  that  befides  his  Te- 
nure he  ought  to  be  a  Lord  of  Parliament  j  But  it 
teems  probable  that  this  Privilege  was  not  peculiar 
to  an  Atrendance  in  Parliament,  but  Incident  to  * 
Tenure  per  Baroniapi.  For  altho*  that  after  the  49.  H.  3. 
when  the  Majores  Barones  were  feparated  from  the  lefs, 
no  Barons  had  a  Right  to  come  to  Parliament,  but  only 
thofe  to  whom  Writs  were  directed,  yet  the  leffer 
Barons  did  for  fome  time  preferve  all  the  other  Privi* 
leges  that  were  incident  to  their  Tenure.   Of  which 
this  is  one,  and  this  Cafe  is  a  Proof  of  it,  for  this  Sir 
Ralph  de  Everden,  who  as  the  Book  fays  was  (per  bon 
wife)   difcharg'd  from  ferving  on  the  Aflife,  nevey 
was  a  Lord  of  Parliament,  nor  does  it  appear  by  the 
Lifts  of  Summons,  that  any  Man  of  that  Name  wag 
ever  fummon'd  to  Parliament.    This  Cafe  is  the  more 
remarkabJe,  becaufe  it  is  always  referr'd  to  by  thp 
Generality  of  our  Lawyers  upon  a  Suppofition  that 
he  was  a  Lord  of  Parliament.     Particularly  by  Dodde- 
Treatife   ridge,  who  likewife  commits  the  fame  Error  in  rela- 
of  Nobi-  ti°n  ro  TheohaU  de  Bordmor,  one  of  the  Marcher  Barons •, 
lity,  p.      who  being  Impannel'd  upon  a  Jury  claim'd  thisPrivi- 
•30!    '      ?£ge.    But  no  Man  of  that  Name  was  ever  fummon\J 
to  Parliament,  tho' in  faft  he  Was  a  '  B*rm%  that  is,  a 
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Tenant  per  Baroniam,  for  the  Truth  Is,  that  tho'  every 
JL,ord  of  Parliament  was  a  Baron,  yet  from  the  Time 
pf  Henry  III.  every  Baron  was  not  a  Lord  of  Parlia- 
ment. And  this  Diftin&ion  leads  us  to  the  Confide- 
ration  of  the  ftcond  Species  of  Peers,  and  that  is  Peers 
by  Writ. 

The  common  Notion  of  Barons  by  Writ,  is  chiefly 
founded  upon  the  Aurhority  of  Sit  Edward  Coke,  who  i  Inft.fo. 
does  fay  that  if  the  King  calls  any  Lay-man  to  the  9.  b.  and 
Upper  Houfe  of  Parliament  generally  by  his  Writ,fo.  16.  b. 
that  he  is  thereby,  provided  he  once  fits,  in  Confe- 
quence  of  it,  created  a  Baron  and  Lord  of  Parliament  to 
him  and  his  Heirs  for  ever,    I  particularly  ufe  the 
Word  Lay-wan,  becaufe  in  another  place  he  affirms,  4  Inft.  p, 
that  a  Lay-man  when  fummon'd  was  obJig'd  to  artend,  ^% 
but  that  a  Regular  was  not,  unlefs  he  held  of  the  King 
per  Baroniam. 

The  Number  of  the  Tenants  per  Baroniam,  was  not 
near  fo  Numerous  as  it  has  been  by  fome  imagin'd 
fdeceiv'd  by  fuch  Expreflions  as  Infinita  Multitudo  Ba- 
ronum,  Sumerofa  Nobilitas,  &cc.)  Since,  as  Matthew  Pans 
relates,  King  Henry  III.  when  he  was  at  St.  Albans 
caus'd  a  Lift  to  be  made  of  all  the  Baronies  in  England^ 
and  they  amounted  but  to  the  Number  of  250,  ac- 
cording to  the  Edition  of  1^71,  (tho*  Cambdens  Ma- 
nufcript  mentioned  in  his  Brittannia  reads  150)  "  No- 
"  minavit  idem  quoque  Dominus  Rex  &  Memoravit  Matt.  P*> 
u  omnes  Angliae  Baronias  quarum  ei  occurrit  Memo-  „v 
"  ria  invcnitque  ducentas  &  quinquaginta."  Now 
if  it  be  confider'd  that  many  of  thefe  Baronies  might 
efcheat  into  the  King's  Hands,  and  that  many  of  them 
might  alfo  be  in  the  Pofleffion  of  one  Nobleman,  &c. 
it  does  feem  very  probable,  that  the  Number  of  Lords 
cou'd  not  at  any  Time  have  been  greater  than  it  now 
is.  And  if  it  be  alfo  confider'd,  that  the  Number  of 
the  King's  Tenants  in  Capite  in  Domefday  did  not  (as  is 
Above  mention'd)  exceed  Styen  Hundred,  and  that 
the  greateft  part  of  them  held  by  Inferior  Services,  as 
PetiuSer'yeanty,  &c.  it  will  not  be  reafonable  to  fup- 
pofe  there  ever  cou'd  be  more  than  250  Tenants  per 
Baroniam.  Which  agrees  with  what  appears  in  the 
sXolis  about  five  or  fix  Years  after.  When  Writs  of  Selden-* 
Summons  were  fent  to  all  the  Barons  of  England  to  at-  tit.  Ho- 
tend  the  King  againft  tjie  Welch,  cum  Equis  &  Amis  ;  nor  592, 
Qf  the  Temporal  Baron?   one  hundred  and  thirty 
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three,  and  of  the  Spiritual  fifty  were  fummoAM  ad 
habendum  fervitium  fuum.  During  the  Time  that  the 
Baronage  fubfifted  wholly  upon  a  Feudal  Foot,  k  i* 
©bvious  that  every  Man  who  held  per  Baroniam  Intt- 
gram  had  a  right  to  be  fummou  d  to  the  great  Coun- 
cils of  the  Nation.  But  as  a  great  Number -of  them 
grew  weary  of  their  Attendance,  becaufe  of  the  trou- 
ble and  expence  of  their  Journies,  they  were  in  Pro- 
cefs.pf  Time  negle&ed  to  bfc  fummonM.  And  at  laft 
the  Barons  of  the  Antienteft  Foundation,  who  had  the 
greateft  Revenues,  and  confequentJy  the  greateft 
Power,  were  ftil'd  Majores  Baronet-  For  (as  has  beert 
already  obferv'd)  the  King  had  a  Right  to  grant  ovet 
all  efcheated  Baronies,  but  as  he  was  not  perhaps 
oblig'd  to  grant  them  upon  the  fame  Services,  it  was 
frequent  to  referve  more  burthenfome  Services  (as  k 
g.  a  greater  Number  of  Knights,  &c)  upon  the  netfr 
Infeoffment,  than  the  firft  Granted  had  been  oblig'd 
to  perform.  Which  Circumfbnce  was  likewife  com- 
mon to  the  Tenants  in  Capite  by  Knights-Service  Ohly,  as 
well  as  to  the  Tenants  per  Baroniam.  And  from  hehc£ 
arofe  the  difference  between  the  feoda  Veteris  &  Nov! 
feoffementiy  which  are  diftinguilh'd  in  the  account  of 

Lib.  rub.    the  Aid  pur  0e  marier,  that  was  granted  to  Henry  II. 

in  Scac-     M  Reginaldus  de  Warrenna  r.  c.  de  ix  /.  &  x  t.  de  Mi* 

$ar.  "  litibus  Honoris  de  Wurmegai.     In  th.  L  &  J^.  e. 

u  Idem  debet  xl.  d.  de  novo  feofamento. "  But  in  order 
to  colleft  this  Aid  the  better,  All  the  King's  Tenants  in 
Capite,  by  what  Service  foever,  were  oblig'd  to  trahf- 
mit  Certificates  into  the  Exchequer  of  what  Fiefs  they 
held,  which  by  a  general  Name  were  call'd  Chart* 
Baronum,  tho'  they  were  not  all  Barons,  as  e.g.  u  Char* 

Lib.  rub.  "  ta  Albani  de  Hairun  Domino  fuo  Excel  lentiflirno 

"  Henrico  Regi  Angliae  Albanus  de  Hairun  -—* 

"  notifico  quod  in  Hertfordfcir£  feodum  unius  Mili- 
1-  tis  de  Veteri  feoffamento,  de  Vobis  principalis 
"  teneo,  &  quod  de  novo  feoffamento  nichil  habfeo. 

But  it  is  not  only  that  the  new  InfeofFd  Barons  were 
not  fo  rich  as  thofe  of  the  antient  Date,  but  the  Old 
Barons  thinking  td  aggrandize  theiir  Dighity  by  ndfc 
fuffering  the  Grantees  of  theft  Efcheated  Baronies  to 
be  fummon'd  to  Parliament,  as  Barons  indifferently 
with  themfelves,  did  in  fome  Parliament  (as  Mr.  $vl± 
den  judges)  that  preceded  the  Grand  Charter,  obtain 
a  Law,    that  only  the  Majores  Barones  (hould  befum- 
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tnon'd  for  the  future.  But  indeed  this  Inclination  of 
the  Greater  Barons  fhewM  itfelf  ftrongly,  during  tha 
Reign  of  King  John  ;  in  whofe  Great  Charter,  as 
printed  in  Matt.  Paris,  and  alfo  in  the  Fnnch  Copy 
publifh'd  by  Monf.  D  Herouall,  a  CJaufe  is  inferred  to 
this  Purpofe.  "  Ad  habendum  Commune  Concilium 
il  Regni,  faciemus  fummoneri  Archiepifcopos,  Epif* 
V  copos,  Abbates,  Comites,  &  Majores  Barnes  Regni 
u  figillatim  per  literas  noftras.  "  Tho'  I  think  it  may 
fee  here  obferv'd,  that  this  Claufe  is  not  in  that  Char* 
ter  of  King  fohn,  which  I  have  feen  under,  the  Seal 
tf  that  King  in  the  Cuftpdy  of  the  late  learned  Bifliop 
of  Sarum. 

And  this  was  thefirfl:  Foundation  of  Barm  by  Writ 
(as  they  are  now  eall'd)  tho'  it  is  plain  from  what 
has  been  faid,  that  the  Writ  was  not  by  thefe  Laws 
made  any  ways  eflenrjal  to  a  Barony,  but  only  that 
tho?  they  were  Barons,  they  mould  not  have  a  Right 
of  appearing  among  the  Greater  Barons,  becgufe  they 
Vfere  not  particularly  fummon'd  :  So/that  it  was  not 
t&eir  Barony,  but  their  Right  of  Voting  in  Parlia- 
ment that  depended  upon  the  Writ.  But  this  Regu- 
lation ^f  the  Peerage,  or  Barons  */  Parliament',  Was  not 
compleated  in  the  Reign  of  King  Jkhn.  His  Son 
Henry  III.  (after  the  entire  Defeat  of  the  Barons  at  the? 
flattie. of  Eyejham,  thereby  putting  himfelf  in  a  Con-. 
dition  to  treat  the  greateft  part  of  them  as,  Rebels,) 
put  the  finishing  Hand  to  this  Regulation,  which 
was  afterwards  obfeev'd  by  Edward  I.  and  fome  of  his 
Succeflbrs.  And  here  it  muft  be  obferv'd,  that  Hen- 
ry III.  did  not  by  his  Law  propofe  to  eftablifh  a  Pre- 
rogative of  creating  any  Perfon  a  Baron  of  Parliament 
by  his  Writ,  whither  he  was  a  Tenant  per  Baroniam,  or 
not.  On  the  contrary,  he  left  the  being  or  not  being 
a  Baron  i*pon  the  Foot  he  found  it,  introducing  only 
this  Rule  for  the  future,  viz.  That  none  of  the  Ba- 
rons, or  Tenants  per  Baroniam  mould  have  Voice  in  Par* 
liament,  but  thofe  only  to  whom  he  {hould  direft  a 
Writ  of  Summons ;  for  fo  are  the  exprefs  Words  of  . 
the  Manufcript  cited  by  Qambden  :  "■  Ille  enim  (Rex  *n  Bntafc. 
<c  fcilicet  Henricus  III.)  poft  magnas  perturbationes 
"  &  enprmes  vexationes  inter  ipfum  Regcna ,  Si- 
"  monem  de  Monteforti  &  alios  Barones  motas  8c To- 
"  pitas,  ftatuit  &  ordinavit,  quod  omnes.iUi  Comites  &  , 
j!  Barones  Regni  Anglia,  quibus  iff?  R&  dignatus  efi,  BrA* 

"  vis 


(  *o 

'*  n)ld  Sutntnonitionis  dirigere  venirent  ad   Parliatrientutii 
"  fuutn,  &  non  alii,   nhl  fortfc  Dominus  Rex  alia  ilia 
"  brevia  eis  dirigere  voluiflet.  "    This  Law  was  pro- 
bably made  in  the  Parliament  held  49  Henry   III.  im* 
ihediately  after  the  Battle  of  Evefoant,   to  which  wera 
fummond  of  the  Spiritualty  no  lefs  than  36  Priors, 
and  6$  Abbots,  befidesthe  Bifliops,  five  Deans,  and  the 
Matter  of  the  Temple,  but  of  the  Temporalty  not  30— 
by  whom  the  VanquiflVd  Barons  were  forfeited,    and 
their  Lands  feiz'd  into  the  King's  Hancfs.    But  this 
Severity  did  not  quiet  the  Nation,  the  Sufferers  being 
too  many  to  be  us'd  with  fuch  Rigor.    The  diftrefs'd 
di&umde  Barons  again  took  Arms,  and  the  Year  following  com«* 
Kenelw.    pell'd  the  King  to  agree  to  a  more  reafonable  Com- 
[tofition;  by  whicih  they  were  reftor'd  to  their  Eftates 
Rot.  cl.     upon  the   Payment  of  moderate  Fines.    And  accor- 
23.  Ed.  1.  dingly  we  find,  in  the  very  next  Writs  of  Summons 
m.  9.  dor.  that  are  extant,  a  greater  Number  of  Temporal  Lords 
fummon'd,  viz.  12  Earls,  and  53  Batata. 

Having  in  this  Manner  explain'd  what,  as  I  appre- 
hend, gave  the  firft  Occafion  for  the  Term  of  Ba<* 
tons  by  Writ,  in  order  to  judge  more  clearly  what 
Operation  in  Law  this  Writ  could  antiently  have,  it 
muft  be  confider'd,  that  it  could  not  poffibly  be  du 
re&ed  but  to  three  Sorts  of  Peffon*  ;  that  is,  either  to 
fuch  as  were  Tenants  in  Cafite  per  Bardniam,  or  to  fuclt 
as  were  only  Tenants  in  Cafite  by  Knight -Service,  &c. 
or  elfe  to  fuch  as  were  not  the  immediate  Tenants  of 
the  Crown  at  all.  And  as  to  the  firft  of  thefe,  they 
were  oblig'd  to  attend  if  fumriion'd,  and  as  they  were 
already  Barons  by  their  Tenure,  when  they  were  in 
Parliament,  they  had  undoubtedly  in  Confequence  of 
their  Writs  a  Right  to  vote  in  all  Queftions  whatfo- 
ever,  &c.  As  to  the  Second,  they  alfo  by  Virtue  of 
the  Oath  of  Homage,  which  every  Military  Tenant 
made  to  his  Lord,  were  oblig'd  to  attend  when  fam* 
mon'd  ;  but  then,  when  they  were  in  Parliament,  rt 
may  be  doubted,  whether  they  had  ritore  than  a  deli- 
berative Voice  of  Councellors,  or,  as  it  is  now  ex- 
prefs'd,  whether  they  were  more  than  as  Affiftants  td 
the  Houfe  of  Lords.  And  as  to  the  third,  they  were, 
not  by  Law  oblig'd  to  obey  the5  Writ  ;  but  yet  i£ 
they  voluntarily  chofe  to  attend,  they,  like  the  fe- 
cond,  were  in  all  Probability  no  other  wife  than  ay  AC- 
fiftanrs  to  the  Houfe 

to 
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.  As  to  the  firft  of  thefe  three  Sorts  of  Perfons,  the 
Queftion  is  not  fo  much,  whether  they  were  not,  af- 
ter the  Receipt  of  their  Writ,  intituled  to  all  the  Pri- 
vileges of  Parliamentary  Barons,  as  whether  therfc 
were  in  Faft,  from  the  Time  of  Edward  Vs  Acceflion, 
any  Perfons,  who  were  Tenants  per  Baroniam,  and  yet 
had  not  a  Right  to  demand  a  Writ  of  Summons  to  ^ 
Parliament.  Elfynge  in,  his  Manner  of  holding  Par-  F-  49- 
liarrients  does  obferVe  (arid  truly)  that  it  appears  by 
the  Inquijitiones  poft  mortem,  remaining  in  the  Tower, 
that  very  much  Land  was  antiently  held  per  Baroniam, 
by  Perfons  who  were  neyer  fummon'd  to  Parliament ; 
but  his  Remark,  that  they  were  therefore  never  re- 
puted  Barons,  is  not  well  founded,  as  appears  from  the 
above-cited  Cafes  of  Sir  Ralph  de  Everden,  and  Theobald 
de  Bordmor,  and  thtCornwalls  of  Shropfhire,  of  whom  Sir 
Harry  Spelt/tan  bbferves,  that  they  were  Unparliamen-  <  -  •  d 
tary  Barons  i  "  Sed  Villa  Eurford  in  Com.  Salop,  re-  ln  ^lo1' 
u  peritUr  per  Inquifitionem  capt.  anno  40  Ed.  III.  te- 
"  fieri  de  Rege  ad  inveniend'  quinque  homines  pro 
u  Exercitu  Walliae  &  per  Servitium  Baronia,  dicuntur- 
*?  que  inde  Domini  ejus  Barones  de  Burfcrd;  fed  tamen 
u  in  Parliamenta  rion  prodeunt.  "  I  think  it  needlefs 
to  add  any  more,  but  from  what  has  been  faid  an  An- 
fwer  may  be  given  to  Juftice  Dodde-ridge's  Objection,  OfNobi. 
<viz.  that  fuch  Manors  as  are  Tenure  per  Baroniam,  being  p  8& 
alien'd  to  Common  Perfons,  do  not  ennoble  th6  Pur- 
chafers  ;  for  the  Porchafers  were  in  Fa£t  Barons  by  fe- 
nure,  fince  nO  one  Can  doubt,  but  that. their  Heirs 
muft  have  paid  Relief,  &c.  as  fuch,  but  then  they  had 
no  Right  of  cominp  to  Parliament,  unlefs  they  were 
fummon'd  by  fpecial  Writ,  in  Virtue  of  the  above- 
niention'd  Laws  of  King  John  and  Henry  III.  And  the 
obvious  Reafon  why,  in  a  few  Years  after  Henry  lit. 
we  hear  no  more  of  thele  Unparliamentary  Barons,  i$, 
becaufe  that  thofe  of  them,  who  had  not  Intereft  fuf- 
ficient  to  be  fummon'd  to  Parliament  as  item;;,  (wifely 
preferring  a  Share  in  the  Legiflature  of  their  Country 
to  the  empty  Title  of  a  Lord  without  it,)  chofe  ra- 
ther to  mix  therrifelves  filently  with  the  other  Com- 
moners of  their  refpeftive  Counties,  thereby  hoping, 
when  the  Knowledge  of  their  TenUre  was fomething 
loft,  to  get  into  Parliament  in  the  Houfe  of  Com- 
monj.— — • 
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ET  During  the  firft  Period  of  Time  therefore  all  Peer* 
ages  or  Baronies  were  Feudal  ;  and  evert  the  Officiary 
Titles,   as  of  Lord  High-Steward,    Earl  Marihal  of 
England^  &c.  tho'  by  Dedderidge  they  are  reckoned  to 
be  of  a  Species  by  themfelves,  were  alfo  Feudal.     Nor 
is  there  any  Inftance  of  any  Perfon's  being  fummon'd 
to  Parliament,  and  a&ing  as  a  Lord  of  Parliament,  as 
High-Steward,   or  Marfhal  fimply,  but  thofe  Offices 
were  always  either  annex'd    (when  they  Were  Here- 
ditary) to  Fiefs,  or  elfe  were  beftow'd  on  Perfons  who 
were  Tenants  of  the  Crown  per  Baroniam,   and  might 
therefore  have  been  fummon'd  to  Parliament,  tho'  they 
had  never  had  thofe  Offices.     As  for  Inftance,  the 
4  Infh      Office  of  High-Steward  was,  as  my  Lord  Coke  fays,  an- 
nex'd to  the  Barony  of  Hinckley,    which  was  parcel  of 
the  County  of  Leicefter  ;  that  is,  as  he  explains  it,  the 
County  and  Barony  were  held  by  the  further  Service  of 
executing  the  Office  of  High-Steward  of  England ; 
as  appears  from  a  Manufcript  which  he  mentions,  tho' 
Bibl.  Cot.  he  quotes  nothing  out  of  it,  intitulid,  officium  Senefcalli 
fub  Effi.    Angli*  ;  the  Paitage  to  which  he  refers,  I  Tuppofe,  is 
Vefp.B  7.  this,  <c  Modus  quo  modo  &  quam  Officio  mi  debet, 
€ol.  $9.  b."  ut  tenetur  per  Servitium  &  per  Sacranieritum-  tihnagii, 
"  &  fidelitatis  fuoe  talis  eft. 

Having  in  this  Manner  explain'd  fhatfrrfl:  Condition 
of  Men,  whom  the  King  had  an  undoubted  Power 
to  fummon  to  his  Parliament,  and  who,  <vhen  they 
appear'd,  enjoy'd  all  the  Rights  of  Parliamentary  Bo- 
rons ;  it  follows  in  order  to  fpeak  of  thofe,  who, 
tho1  they  were  not  Barons  by  Tenure^  yet  by  reafon  of 
their  being  Tenants  in  Capite  fa  Knight  Service*  were  ob- 
Iig'd  to  attend,  when  fummon'd  ;  But  as  the  Preten- 
fions  Of  thefe  Perfons  to  the  full  Rights  of  Peerage^ 
are  founded  upon  the  fame  Bottom  with  thofe  other 
Perfons,  who',  tho'  they  'Were  fummdn'd,  were  yet 
under  no  Obligation  to  appear,  unlefs  fhey  volun- 
tarily  thought  fit  fo  to  do  ;  it  may  perhaps  Ihbrten  this 
Difcourfe,  if  we  confider  them  both  together 

It  being  agreed,  that  our  Nobility  not  only  fit  iri 
the  Houfe  of  £ords  as  Barons,  but  alfo  that  hone  but 
Barons  have  a  Right  to  fit  and  vote  there;  and  the 
Perfons|  we  now  fpeak  of,  not  being  Barons  by  Tenure, 
it  follows,  that  they  can  only  be  fo  in  VirttiC  of  the 
Writ  thar  fummons  them  thither  ;  for  as  to  the  Bo- 
rons by  Patent,  it  will  be  neceffary  to  fpeak  of  them 

by 


by  themfelves.  But  that  the  Reader  may  the  better 
judge  how  the  Writ  can  operate  fo  far  as  to  give~the 
Perfons  fummon'd  by  it  the  Right  of  Barons  to  them 
and  their  Heirs,  it  will  be  proper  here  to  infert  the 
Writitfelf.  "  Rex,  &c.  N-  de  N.  Chivalier,  Quia  de 
**  advifamento  &  aflenfu  concilii  noftri  pro  quibuf- 
'*  dam  arduis  &  urgentibusnegctiis  ftatum  &  defenfio- 
"  nem  Regni  noftri  Anglise  concernentibus,  quoddam 
w  Parliamentum  noftrum  apud   Weftmon'  die 

"  proximo  fururo   reneri  ordinavimus,  & 

li  ibidem  vobifcum,  ac  cum  Praelatis,  Magnatibus  & 
"  Proceribus  di&i  Regni  noftri  colloquium  habere  & 
"  traftatum  :  Vobis  in  fide  &  Ligeancia  quibus  nobis 
u  tenemini,  firmiter  injungendo  mandamus,  quod  con- 
u  fideratis  di&orum  Negotiorura  arduitate,  &  perjf- 
(t  culis  imminentibus,  ceflanteexcufationequacunque, 
u  diftis  die  &  loco  perfonaliter  interficis  nobifcum,  ac 
"  cum  Prxlatis,  Magnatibus  ac  proceribus  fupradiftis, 
"  fuper  diftis  Negotiis  traftaturi,  veftrumque  conff* 
%*  Hum  impenfuri,  &  hoc,  ficut  nos  &  honorem  no- 
u  ftrum,  acexpeditionemnegOyiorum  prsediftorum  di- 
il  ligitis,  nullatenus  omittatis.  Tefte,  &c. 

It  has  been  already  mentioned  to -have  been  Sir  Ed- 
vardCokes  Opinion,  that  a  Peerage  was  gain'd  to  a  M?n 
and  his  Heirs,  by  his  being  fummon'd  by  (or  at  moft 
once  appearing  in  Obedience  toj  this  Writ.  Con- 
formable to  which  Do&rine,  Mr  Juftice  Dodderidge  in 
iiis  Treatife  of  Nobility  puts  thefe  Queftions.  i.  Whe-  P.  91. 
ther  a  Barony,  upon  a  Man's  being  once  fummoiVd 
by   Writ,    does  defcend    from   the  Anceftor  to  the 

«m  Heir  And  then  if  to  the  Heir  Female  . 

And   then  if  to  the  Husband  of  fuch  Heir  Female, 

during  her  Life All  which  he  refolvesin  the 

Affirmative  ;  but  for  fuch  Reafons  as  (I  own)  I  think 
do  no  ways  anfwer  the  Chara&er  of  the  Man's  Learn- 
ing. I  hope  the  Reader  will  forgive  me,  if,  not- 
withftanding  the  current  Opinion  to  the  contrary,  I 
mention  fome  Confiderations  which  perhaps  may  make 
him  doubt,  whether  ("till  within  thefe  few  Years  pafs'd) 
the  Law  was  fo  or  not. 

And  flrft,  as  to  the  Inheritance  in  the  Honor  that 
is  fuppos'd  to  be  gained  by  it,  let  any  Man  but  look 
into  the  Writ  (that  can  conftrue  it)  and  he  will  find 
it  to  be  entirely  perfoaal  to  the  Man  to  whom  it  is 
dire&ed,  and  that  it  is  fo  far  frorh  creating  a  Bxrony  to 
F  2  him 
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him  and  his  Heirsy  that  neither  the  Words  Baron,  Ba- 
rony, nor  Heir  Si  arc  to  be  found  in  it.  It  is  agreed,  that 
the  King  cannot  by  his  fetters  Patents  create  any  Man 
a  Barm  or  Peer,  either  for  Life,  in  Tail,  or  in  Fee 
Simple,  without  exprefs  Words  of  Creation  in  the 
Patents  for  that  Purpofe.  Beyond  which,  in  all  the 
Patents  that  have  pak'd  fmce  the  acth  of  Hen.  VIII. 
there  is  not  only  a  fpecial  Claufe  inferted  for  the  ere* 
ating  the  Patentees  Baronst  &c<  but  alfo  for  enabling 
them  and  their  Heirs  (according  as  the  Limitation  isj 
to  hold  and  poffefs  a  Seat  and  Place  in  Parliament. 
It  may  not  perhaps  be  unreafonable  to  think,  that  it 
feems  equally  neceflTary,  that  fpecial  Words  of  Crea* 
tion  ought  likewife  to  be  inferted  in  the  Writ,  or 
that  otherwife  the  Writ  cannot  operate  lb  as  to  create 
a  Baron  :  Such  as  for  Inftance  was  pra&is'd  in  the  Cafe 
of  Sir  Henry  de  Bromflcte,  who  being  fummon'd  to  Par- 
liament 27  Hen.  VI.  this  Claufe  was  inferted  into  his 
Writ  ;  '!  Volumus  enim  vos  &  Ha?redes  veftros  Ma& 
1  -:  culos  de  Corpore  veftro  legitime  exeuntes  Barones 

rt  de  Vefcy,  exiftere.  P    Now  as  this  Writ  has  given 
great  Surprize  to  many  Perfons,  by  reafon  of  its  being 
the  only  Writ  in  which  fuch.a  Claufe  is  to  be  found, 
I  flialj  make  fome  Obfervations  upon  it.    It  has  been 
already  faid,    that  about  the  49th  or  50th  of  Hen*  IITf 
12  Rep.     a  Law  was  made  (and  the  above-mention  d  PafTage 
70.  Ld.      out  of  Cambdens  Manufcript  is  quoted  by  my  Lord 
Aburga-    Coke  as  an  Aft  of  Parliament  now  in  Force)  by  which 
yeny'§       it  was  enafted,    that  none  of  the  Ttna^ts  per  Banmiam*, 
Cafe,         or  Barons ',  who  had  all  a  Right  to  be  fummon'd  before, 
fhouJd  for  the  future  have  Voice  in  Parliament,  but 
only  thofe  that  (hould  be  fummon'd  by  the  King'? 
fpecial  Writ.    The  Confequence  of  which  ,was,   that 
the  neglecled  Barones  Minores  foon  mingled  themfelves 
with  the  other  Commons  of  their  feveral  Counties,  and 
the  Term  Baron  in  procefs  of  time  came  to  be  appro- 

Sriated  only  to  thofe  Majores  Barones9  who  were  con- 
antly  fummon?d  to  Parliament,  but  yet  the  Tenure 
of  the  negle&ed  Barons  ftill  fubfifted.  The  Peerage 
of  this  very  Sir  Henry  de  Bromefteet  is  an  Inftance 
and  Proof  of  it,  fince  he  was  one  of  thofe  who 
held  per  Baroniam*  but  had  been  neglefted  to  be  fum- 
mon'd to  Parliament,  as  appears  by  the  Title  of  Vefci, 
which  he  affum'd.  For  I<vo  de  Vefci  was  one  of  the  Ba- 
rons w{io  were  Inftituted  at  the  Conqueft,  and  who 

had 
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had  married  the  Daughter  and  fole  Heiref?  of  William 
Tyfon  a  Saxon,  who  was  the  Son  and  Heir  of  Gilbert 
fyfon  who  was  kiifd  on   Harold's  Side,  in  the  Battle  DugcJ. 
againft  William  the   Conqueror,  by   which  Means  he  Baron, 
became  poflefs'd  of  thofe  Lands  that  were  afterwards  Vol.  i, 
(upon  the  additional  Services  being  impos'dj  known  p.  89. 
by  the  Name  of  the  Baronies  of  Alnwicke  in  Northum- 
berland and  Malton  in  Torkfiire.     Now  by  the  Genea- 
logy of  the  Vefcys,  it  appears  that  the  Lands  and  Ho- 
nors of  that  Family  by  Female  ffeirs  came  to  veft  in 
one  Gilbert  de  At  on  ;  And  Sir  Henry  de  Bromflete  was  the  Vol- 2. 
Son  and  Heir  of  Margaret,  Daughter  and  Heir  of  Ana-  p.  234. 
fiafla  the  Wife  of  Sir  John  Saint  John,  Knight,  who  was 
Daughter  and  Heir  of  William  de  At  on,  the  Son  and 
Heir  of  Gilbert  de  Aton  laft  mention'd.     Which  Gilbert 
and  William  de  Aton  had  indeed  been  both  (but  not 
conftantly)  fummon'd  to  Parliament,  viz.  Gilbert  was 
fummon'd  to  the  Parliaments  held  1 8th  of  Ed.  II.  to  Rot.clauf. 
the  jft  of  Edwardlll,  and  to  the  16th  of  Edward  the  18  Ed.  2. 
Third,  and  William  was  only  fummon'd  to  the  Parlia-  dor.  m. 
ment  held  44° \  Edward fill,  and  never  fummon'd  to  21  idem 
any  other  Parliaments  ;  Now  Sir  Harry  de   Bromflete  1  Ed.  3. 
dy'd  in  the  8th  of  Edward  the  Fourth,  feiz'd   (as  it  p.  1.  dor. 
appears  by  the  Inquifitions  taken,)  of  the  above-men-  mi.  idem 
tion'd  Lordfhip  or  Barony  of  Malton.    As  this  Writ  has  \6  Ed.  3. 
been  hitherto  generally  fuppos'd  to  have  been  an  Ori-  p.  2.  dor. 
ginal  Creation  of  a  new  Barony,  I  hope  this  digreflion  m.  38. 
will  be  excufed,  in  order  to  (how  that  no  Barony  at  Rot.clauf. 
all  was  created  by  it,  but  that  it  was  only  an  Exercife  45  Ed  3. 
of  that  Power,  which  fas  is  before  faid)  the  King  had  dor.  m.  3. 
pf  calling  any  Tenant  fer  Baroniam  whatfoever  to  the 
Houfe  of  Lords. 

2.  It  is  a  known  Rule  in  Law  that  the  King's  Grant  piowcj, 
cannot  enure  to  two  Intents,  efpecially  when  one  of  ^^.4. 
them  is  clearly  exprefs'd  and  the  other  is  not.     Now  q0^  j 
if  this  Writ  of  Summons  does  create  any  Perfon  a  Rep     $m 
Baron  or  Peer,  it  operates  by  way  of  Grant,  which  mud  p 
be  by  the  Implication  of  an  Intent*  which  is  not  only  ^  Rep.  72 
riot  exprefs'd,  but  whicll  is  alfo  perfe&iy  foreign  to  7 .  ^r    * 
that  which  is,  and  which  therefore  (at  leaft  in  every 
Thing  hut  this  WriO  cou'd  be  in  Law  only  intended. 
For  the  Intention  of  the  King  clearly  exprefs'd  in  the 
Writ  is  not  to  create  the  Perfon  fummon'd  a  Baron, 
but  only  to  confult  and  treat  with  him  concerning  the 
Alfairs  of  the  Nation,  which  certainly  may  be  done 

without 
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without  his  being  a  Baron.  "  Vobifcum  (by  whiph 
the  Perfon  fummonM  feems  to  be  exprefly  diftinguifh'd 
from  the  Prelates  and  Barons  that  follow}  H  Ec  cunv 
*'  Praelatis,  Magnatibus,  &c  colloquium  habere  & 
"  rraftapim'.'  Thele  are  the  Words  of  the  Writ,  and 
I  muft  own  that  I  do  nor  comprehend  what  Magick 
there  is  in  them,  to  make  them  perform  what  ho  Mail 
will  pretend  ro  fay  they  fignify.  And  as  to  the  other 
Claufe  by  which  the  Perfon  is  fummon'd  to  be  Per- 
fonally  prefent  with  the  King  and  Lords,  "  di&is  die 
"  &  loco  perfonatiter  ipterfici^  nobifcum  &  cum  Prx- 
iC  latis,  &c.  veftrunxjue  ctfnfiltum  impenfur'  &c.}?[ 
The  Reader  muft  Judge  if  tKfe/e  is  any  more  force  in 
that  than  rliere  is  in  the  laft.  Nor  is  there  any  Thing 
more  in  it  than  whac  the  Ttrdges>  &c.  are  commanded 
and  aftually  do  every  Parliament,  for  they  as  Well  as 
the  Barons  or  Peers  are  conftairfy  fummon'd  ad  confiltum 
impendent.  Not  that  I  imagine  the  Judges,  (who  arc 
agreed  to  .be  only  fummon'd  as  Affiihnts  to  the- 
Houfe  ; )  to  be  Barons  of  parliament  ;  but  only,  that 
thofe  who  think  other  Perfons  fummon'd  by  Writ,  to 
have  been  antieftfly  cohfider'd  as  Barons  of  Parliament^ 
vrou'd  refleft  and  determine  with  themfelves;  wb&ri 
part  of  the  Writ  it  is  that  made  them  fo.  For  if  it 
was  the  firft  part  of  the  Writ,  that  runs,  "  Vobifcum  ac 
H  cum  Pralatis,  Magnatibus  <&  Proceribus,  &c.  "  that  cre- 
ated them  Barons  ;  Hc5w  comes  it  that  the  Judges  arc 
not  likewjfe  Barons  ?  Since  in  the  4.9th  of  Henry  VI. 
1 2th  of  Edward  IV.  zid  of  Edward  I V.  and  indeed  Jji 
almoft  all  their  Writs  of  Summons  to  Parliament  that 
Claufe  is  inferred.  And  as  to  the  fecond  Claufe,  that 
runs,  "  §luod  &TC  perfonaliter  interptis,  &C  ''  that  alfo 
is  common. to  the  Judges,  as  wejl  as  the  Barons.  My 
4  Inft.  io.  Lord  Coke  does  in  fever al  Places  obferve,  that  the  Writ 
fy  alibi,  of  Summons  to  Parliament  is  unalterable,  otherwife 
than  by  Authority  of  Parliament,  tho'  (perhaps  if  it 
was  worth  while)  it  might  be  fliown  that  till  within 
this  laft  two  hundred  and  fifty  Years,  there  fcarcely 
ever  was  two  of  them  together  alike.  And  indeed 
he  himfelf  upon  another  Occafion  does  feem  to  be 
fenfible  of  it.  For  he  fays,  that  one  of  the  Differences, 
between  the  Writs  to  the  Lords  and  the  Writs^to  the 
Judges,  was  that,  that  to  the  Lords  did  run,  u  Quod—* 
\  4.  "  interjttis  nobifcum  ac  cum  cateris  Pralatis,  Magnatibus% 
"  &c.  aad  was  peculiar  to  th^e  Lords,  the  Judges  be- 
ing 


(  J9  ) 

ing  only  fummon'd,    "Quod  imtrfili)  nobifcum  nc  c*7& 
"  uteris  de  Gondii*  noftro  ;   and  yet  that  Word  cutter  is  is 
not  in  the  Writ,  which  in  the  Lord  Ahurgavenfs  Cafe  ti  Rep. 
he  hi mfelf  commends  as  excellently  well  drawn.    But 
however,  if  it  be  this  fecond  Claufe  that  creates  them 
8arons,  why  then  in  the  24th  of  Edward  the  3d,  WiU  Ve.  fum* 
Ham  de  Sharejhali  and  Twelve  other  Perfons,  of  whom  mon.  ad 
Four  were  but  Serjeants  at  Law,  were  created  Barons  5  Parliam. 
for  their  Writ,   dire&ly  contrary  to  my  Lord  Cokes 
Aflertion,  runs  in  that  Stile  which  he  fays  is  peculiar 
to  the  Lords  of  Parliament.   Others  have  thought  that 
the  putting  in  or  leaving  out  of  the  word  ceteris  was  the 
peculiar  Mark  of  Diftin&ion.     And  yet  in  the  25th  of  Rot.clauf* 
Edward  the  Firft,  the  Judges  were  fummon'd  by  direct-  2$  Ed.  1. 
]y  the  fame  Writ  that  the  Barons  of  Parliament  were.  dor. 
And  on  the  other  hand,  by  a  Writ  of  Prorogation  in 
the  33d  Year  of  Edward  the  Firft,  as  alfo  by  a  follow- 
ing Writ  of  Summons  in  the  fame  Year  &c.  it  appears 
that  the  Bifhops  and  Temporal  Lords  were  fummon'  d  Rot  c!au£ 
by  Writs  that  ran     "  Quod— interfitis  nobifcum  ac  33  Ed.  1. 
*l  cum  ceteris  de  Concilio  noftro.  "     But  to  conclude  m.  9.  10. 
this  Point,  I  fhall  only  add  fome  Few  Inftances  in  fe- 
Veral  Reigns  of  the  Judges  and  Barons  of  Parliament 
being  fummon'd  by  the  very  fame  Writs.     In  the  ift 
df  Edward II    after  the  Writs  to  the  Barons,  the  fame  Rot  clauf. 
Writs  follow  to  above  thirty  other  Perfons  as  Afli    1  Ed.  2. 
ftahts,  with  this  difference  only,  that  the  Words  "  in  dor.  m. 
"Fide  &  HomagiOj  (as  at  this  Day  they  are  conftantly  f  1. 
done}  are  left  out,  and  the  Note  at  the  end  of  it  is 
remarkable.    t%  Nota  quod  in  hac  fummon  i  t  ionc  Ju* 
"  ftitiarii  ac  alii  de  concilio  Domini  Regis,  intermixti 
"  tunc  cum  Baronibiis. "    And  likewife  in  the  5,8, 
9,  ir,  12,  13,  14th  of  Edward II.  the  fame  Writs  are 
directed  to  both  Judges  and  Barons,  fo  likewife  in  the 
*>  3>  4>  $>  6>  1  ith,  frc.  of  Edward  III.  the  fame  Writs 
ire  directed  to  both  Judga  and  Barons ;  I  cou'd  add  ma- 
ny more  Inftances,  but  I  think  it  needlefs.     And  now 
if  the  Direction   of  the  Writ   created  Barons,   thefe 
Gentlemen   were  all  made  fuch,  yet  the  fame  Men 
were  at  other  Times  fummon'd  as  the  Judges  now  are 
to  be,  but  as  de  concilio  Regis  in  Parliament!).     It  is  true 
however,  that  from  the  4.7th  of  Edward  111  the  Writs 
to  the  Bttrons  and  Judges  have  been  generally  different 
tho*  fdrrietimes  they  have  been  the  fame.     But  then 
the  difference  is  fofmall  as  to  Words  of  Creation,  that 
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t  believe  it  wou'd  be  very  difficult  for  any  Man  td  flrow* 
how  one  Ihou'd  create  a  Peer  or  Baron,  and  the  other 
Ihou'd  not.  And  from  the  Inftances  I  have  mention'd, 
I  think  it  appears  that  the  Barons  is  perfe&ly  diftinS 
from  the  Writ  of  Summons,  for  if  it  is  not,  why  are 
hot  thofe  Perfons  rank'd  among  the  Barons.  Since  nof 
reafon  can  be  given,  why  the  fame  Writ  Ihou'd  make 
one  Man  a  Baron  and  not  another. 

3.  It  ha$  been  already  obferv'd  that  my  Lord  Coke 
affirms,  that  if  the  King  does  by  Writfummqn  a  Lay- 
man to  the  Houfe  of  Lords,  he  cannot  rcfufe  the  Ser- 
vice. But  that  if  he  call'd  an  Abbot,  or  any  other 
Regular,  he  cou'd  refufc  to  ferve  unleft  he  held  per 
Baroniam.  But  yet  the  reafon  of  the  Law  feems  to  be 
the  fame  in  the  Cafe  of  a  Lay-man,  as  of  an  Abbot, 
&s.  For  every  Writ  Mandatory,  as  a  Writ  of  Sum- 
mons to  Parliament  is,  fuppofes  the  Perfon  to  whom 
it  is  dire&ed,  to  be  under  an  Obligation  to  obey  it. 
I  am  fenfible  that  it  may  here  be  obje&ed,  there  is  no 
fear  of  any  Man's  Dilbbedience,  and  in  Modern  Pra- 
ftice  it  is  certainly  rrue.  But  then  it  is  as  true  that 
the  Law  is  not  founded  upon  Modern  Ufage,  but  up- 
on antient  Ciiftom*  when  Men  were  not  fo  Ambitious 
of  being  Barons  as  they  now  are*  but  were  often  upon 
their  own  requeft  difcharg'd  from  any  Service  of  that 
Nature.  And  therefore  if  a  Lay-man  who  holds  not 
per  Karoniam,  be  as  much  at  liberty  to  refufe  his  At- 
tendance as  a  Regular,  it  follows  that  the  dire&iort  of 
a  Writ  to  him,  does  not  make  either  him  or  his  Heirs 
Barons,  or  Lords  of  Parliament.  It  is  true,  that  if  a 
Man  accepts  of  a  Pattent  by  which  he  is  created  a 
l)arony  he  by  his  own  Voluntary  Acceptance  becomes 
oblig'd  for  the  future  to  attend  in  Obedience  to  all 
Writs  that  fhall  be  direfted  to  him.  But  what  makes 
this  Obfervation  fomething  ftrpnger  is,  that  every 
Lord  who  being  fummon'd,  abfents  himfelf  without 
the  King's  leave  is  liable  to  be  Fin'd,  which  it  is  un- 
reafonable  to  fuppofe  he  can  be,  unlefs  he  be  under  a 
Legal  Obligation  to  obey  the  Writ.  The  only  rea- 
fon my  Lord  Coke  giv-es,  for  a  Regular's  not  being 
oblig'd  to  obey  the  Wric  is,  becaufe  he  does  not  hold 
per  Baroniam,  which  feems  to  be  equally  ftrong  in  the 
Sddens  Cafe  of  a  Lay-man.  The  Abbot  of  St.  fames*  Mr- 
tit.of  Ho-  thampton  being  fummon'd  in  the  Twelfth  of  Edward 
not.  the  Second,  Petition 'd  tQ  be  difcharg'd  upon  a  fug* 
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gcftlon  that  he  was  not  a  Tenant  per  Baroniam,  tn6 
Words  are,  "  Non  tenet  per  Baroniam  nee  de  Rege  in  Cd- 

*  pite  fed  tantum  in  puram  &  perpetuam  Eleemofy- 
"  nam,&  nee  ipfe  Abbas  nee  Predeceflbres  fuifuerunt 

*  ad  Parliamentum  citati  hucufque.     Vnde  petit  Renie- 

*  dium  &  habuit."  But  here  it  may  be  obferv'd  that 
this  Paffage  juftifies  what  I  before  faid,  that  not  only 
the  Tenants  per  Baroniam,  but  alfo  the  other  Tenants  in 
Capite,  &c.  were  oblig'd  to  attend  in  Parliament  wheii 
fummon'd.  And  therefore  this  Abbot  excufes  himfelf 
as  well  Upon  the  account  of  Nul  tenure  en  chief,  as  Nul 
tenure  per  Baroni.  Again  in  the  26th  Year  of  Edw.  HI. 
the  Abbbt  of  Leicefier  was  by  Patent  under  the  great 
Seal  upon  his  Petition  and  Suggeftion  that  he  was  not 
a  Tenant  per  Baroniam,  difcharg'd  from  all  Attendance 
in  Parliament-  The  Patent  is,  per  Petitionem  de  Par* 
liamento.  And  firft  recites  as  follows,  "  Supplicavit  Rot.  Path 
u  nobis  Abbas  de  Leiceftria  ut  cunt  — — aliqua  ter-  26  Ed.  £; 
"  ras  Vel  tenementa  de  nobis  per  Baroniam,  fdii  alio  p.  2  til, 

"  modo  non  teneat  per  quod  ad  Parliamerita  fdtt  confi-  22. 

•'  Ha  noftra  Venire  teneatur Nolentes  ipfum  Ab- 

"  batem  indebite  Jic  Vexari,  coiiceflimus  quod  idem 
"  Abbas,  &c.  de  veniendo  ad  Parliamentum,  &c,  qni- 
"  eti  fint  &  exonerati  in  perpetuum."  Now  thefe 
ttfo  Perfons  being  upon  this  only  account  difcharg'd 
from  their  Attendance  in  Parliament,  and  the  obli- 
ging them  to  attend  being  ftyl'd  an  undue  Vexation,  be- 
cause they  did  not  hold  per  Baroniam,  feems  In  fotti£ 
tneafure  to  be  a  Proof  (the  reafon  in  both  Cafes  being 
the  fame)  that  neither  a  Lay  nor  Religious  Perfon  are 
oblig'd  to  attend  in  Obedience  to  the  Writ,  unlefs 
they  are  Tenants  per  Baroniam.  But  further  this  Pa- 
tent to  the  Abbot  of  Leicefier*  (hows  how  there  came 
to  be  fb  many  Clergy  fummon'd  to  the  Parliament  of 
the  4^th  of  Hen.  III.  as  are  before-mention'd,  and  yet 
not  above  one  third  of  them  either  then  or  afterwards 
were  really  Barons  of  Parliament.  It  is  before  laid, 
that  thofe  who  were  not  Tenants  per  Baroniam,  or  by 
Knight-Service,  &c.  might  refufe  to  attend,  unlefs  they 
Voluntarily  thought  fit  fo  to  do.  And  accordingly  it 
follows  in  this  Patent,  by  way  of  reafon  why  the 
then  fummons  of  the  Predeceflbr  of  the  Abbot  of  Lei* 
tefter  ftiou'd  not  bind  him*  that  he  was  Voluntarily 
fummon'd.  "  Quo  anno  (Tcil  49.  H.  3.)  omnes  Ab* 
"  bates  &  1* rlofe*  Regni  noftri  Angli®  ad  Parliament. 
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cC  turn  ejufilem  Proavi  noftri  tunc  tentum  voluntarie 
"  fummoniti  fuerunt.   - 

4.  But  that  the  Reader  may  the  better  judge,  how 
far  the  Direction  of  a  Writ  of  Summons  to  any  Man 
who  was  not  a  Tenant  per  Baroniam,  cou'd  be  thought 
to  create  him  a  Baron  of  Parliament,  either  for  Life, 
or  to  him  and  hi.s  Heirs,  &c.  I  (hall  mention  a  few- 
Particulars  that  appear  upon  view  of  the  Writs  o£ 
Summons  that  are  extant.  If  it  be  true  that  every 
Man  (tho*  he  be  not  a  Baron  either. by,  Tenure  or 
Patent)  ought  upon  the  receipt  of  jlii$  Writ  to  en  jo  y 
the  Dignity  and  Honor  of  a  Baron  ;  How  is  it  that 
fo  many  Abbots  and  Priors  as  were  fummon'd  490* 
Htnry  III.  were  never  reckoned  among  the  Spiritual 
Barons  I  Nor  can  I  think  it  a  fufficient  Arifwej  to  fay, 
that  tho'  they  were  Barons,  yet  as  Volenti  non  fit  Injur ia^ 
their  Baronies  were  by  their  own  Conferit  defeated  and 
Vile.  ^  taken  away,  fince  according  to  a  late  Refolution  of 
Purbeck's  the  Houfe  of  Lords,  tho'  a  Peerage  may  be  forfeited,  it 
Cafe.  cannot  by  any  other  Aft  whatfoever  (but  an  Aft  of 
Parliament)  be  either  furrendred,  defeated  or  extin- 

Suifh  d.     But  I  flia'll  not  infill  upon  what  was  done 
urjng  the  moft  confus'd  part  of  Henry  the  Third's 
Rot.clauf.  Reign.     In  the   18th  of  Edward II.  Writs  were  di- 
18  Ed.  2.   rcfted  to  the  Arch-Deacon  of  Northampton,  and  to  the 
dor.  5.      Dean  of  the  Arches  London,  &c.    who  therefore  ac- 
cording to  this  Rule,  ought  to  have,  been  reckoned 
among  the  Spiritual  Barons  of  the  Kingdorn,  tho'  no 
Writs  were  for  ought  appears  ever  direfted  to  them 
afterwards.    The  like  Inftances  might  be  given  m  the 
Cafes  of  Guardians  of  the  Spiritualities  of  Vacant  Bi- 
fhopricks,Vicars  General,  fyc.  who  have  been  frequent- 
ly fummon'd  to  Parliament  by  thefe  creating  Writs, 
without  its  being  ever  fufpefted  that  they  were  there- 
by created  Barons,  either  for  Life  or  otherwife. 
4.  Inft.  But  my  Lord  C.J.  Coke  further  informs  us,  that  eve- 

ry Temporal  Lord  who  Sits  in  the  Houfe,  ought  ex  de* 
bito  Juftitia:  to  have  a  Writ  of  Summons  direfted  to 
him  every  Parliament.  Nor  can  they  therefore  by 
Law,  either  with  or  without  their  Confents  be  ever 
left  out  of  the  Lifts  of  Summons.  And  the  Lords 
have  in  all  Ages  refented  any  Omiflion  of  that  Nature 
as  the  higheft  Breach  of  their  Privileges.  As  ia  the 
Year  1255.  the  Barons  refus'd  to  grant  any  Aid,  or  to 
tranfaft  any  Bufwefs,  becaufe  all  the  Barons  were  not 
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fummon'd  according  to  theTeqoi:  of  Magna  Chart  a Matth. 
M  Quod  omnes  tunc  temporis  nonfuerunt  juxta  tenb-  Paris. 
11  rem  Magnae  Charts  fux  vocati.     Et  Ideo  fine  Pari- 
"  busfuis  tunc  abfentibus,  nullum  voluerunt  tunc  re- 
"  fponfum  dare  vel  Auxilium  concederevel  praeftare." 
And  it  was  frequent  in  fubfecjuent  Parliaments,  to 
prorogue  or  adjourn  for  fome  fhort  Time  at  the  be- 
ginning of  a  Seflionj  in  order  to  give  Time  to  fuch 
Members  of  either  Houfe  as   were  abfent  to  arrive, 
before  they  wou'd  enter  into  any  Bufinefs.     I  think  I 
need  not  quote  Precedents  for  what  is  fo  generally 
known.     Every  Reader  will  doubrlefs  believe  it  Na- 
tural   that  each  Houfe  fliou'd  concern    itfelf  for  its' 
own  Members  i    but  what  is  more,    the   Commons 
when  they  have  thought  the  Houfe  of  Lords  too  thin, 
tho'  the  Peers  acquiefc'd  themfelves,  have  yet  refus'd 
to  proceed  on  Bufinefs,  till  all  thofe  Writs  of  Sum-, 
mons  which  of  Right  ought  to  have  been  lent  to  the 
Lords,  were  a&ually  Iflued.     As  for  Inilance  in  the  Rot.  Pari. 
20th  of  Richard  II.  The  Commons  before  they  wou'd  2 0  Ric. 
enter  upon  the  Bufinefs   proposed  to  them    by  the  2.  n.  8. 
Chancellor  in  the  King's  Name,  Petitioned  that  all  the 
Abfent  Bifhops  and  Lords  mighc  be  fent  for  to  Parlia- 
ment.    And  of  later  Times,  in  the  Cafes  of  the  Earls 
of  Arundel  and  Briftol,  upon  their   Confinement,  the  Rufhw. 
Houfe  of  Lords  adjourn' d  themfelves  from  Day  to  Coll. 
Day,   with  a  Resolution  not  to  enter  upon  any  Bufi- 
nefs till  they  had  Satisfa&ion  in  relation  to  thofe  two 
Peers.    Now  if  it  be  admitted  for  Truth,  that  the  Di- 
rection of  a  Writ  of  Summons  to  any  Perfon  creates 
him  a   Peer  to  him  and  his  Heirs,  and  that  every  Peer 
has  a  Right  to  demand  a  Writ  of  Summons  to  every 
Parliament ;  it  follows,  that  every  Man  to  whom  fuch 
a  Writ  was  ever  dire&ed,  was  thereby  created  a  Baron 
to  him  and  his  Heirs,  who  had  confequently  a  Right" 
to  demand  their  Writs  of  Summons.     And  yet  if  the 
Lifts  of  the  Names  of  thofe  who  have  been  fummon'd 
to  Parliament  be  confider'd ;  it  will  not  be  very  eafy 
to  conceive  how  the  Notion  of  a  Writ's  creating  a 
Peerage  in  Fee  evsr  came  into  the  World.     For  from 
the  49th  of  Uenry  III.  to  the  23d  of  Edward  IV.  (from 
which  Time  the  Summons  have  been  more  regular,) 
not  fewer  than  98  Lay-men  have  been  fummon'd  to 
Parliament  one  fingle  Time,  by  the  very  fame  Writs 
t»y  which  the  Earls  and  the  other  undoubted  Barons 
G  2  were 
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werefummonM,  and  yet  neither  themfelves  nor  any  of 
their  Name  or  Pofterity,  were  ever  afterwards  fum- 
mon'd  to  any  Parliament  or  Great  Council.  Now  is  it 
poflible,  if  thefe  Gentlemen  had  by  their  being  thus 
price  fummon'd  gain'd  a  Peerage  in  Fee,  that  the  Houfe 
of  Lords,  fo  juftly  Jealous  of  its  Liberties,  and  fo 
cpnfiantly  ready  to  vindicate  the  Rights  of  any  one 
of  its  injur'd  Members,  ihould  pafs  over  in  Silence 
the  Omiflion  in  all  future  Writs  of  Summons  of  fo 
many  rightful  Barons  ?  And  is  it  conceivable,  that  fo 
many  Barons  and  their  refpe&ive  Heirs  fhould  never 
complain  of  fuch  an  Injury,  nor  ever  put  in  a  Claim 
to  their  Unextinguijbable  Baronies  ?    What  therefore  can 

be  concluded  from  fuch  Fafts  ? If  their  Writs 

did  not  create  them  Barons,  they  could  only  be  fum- 
mon'd as  Afliftants  to  the  Houfe  of  Lords,  and  as  de 
Concilio  Regis  in1  Parliament. 

But  here  it  will  be  ufeful  to  recolleQ  what  has  been 
before  obferv'd,  viz.  That  the  whole  of  Parliamentary 
Bufinefs  may  be  reduced  under  the  two  general  Heads 
of  advice  and  Confent.  Every  Tenant  by  Knight-Service, 
as  well  as  per  Baroniani,  did  owe  Homage  to  the  Lord 
of  whom  he  held  his  Lands  ;  and  the  Oath  of  Homage 
did  comprehend  in  it,  that  the  Tenant  was  obliged 
to  give  to  his  Lord  the  beft  Counfel  and  Advice  he  was 
able,  and  alfo  that  he  Ihould  keep  fecret  all  fuch  Coun- 
fels  as  fhould  be  communicated  to  him,  which  by  the 
Way  is  one  Reafon  why  all  fiefs  were  Originally  Maf- 
culine,  and  could  not  defcend  to  the  Heirs  Female. 
Lib.  Feu. "  Hoc  autem  notandum  eft,  quod  licet  filiae,  ut  Maf- 
%it.  i.  "  culi,  Patribus  fuccedant,  Legibus  tameh  a  Succef- 
'•  fione  feudi  removentur.  f>  Of  which  Law  Zajius% 
a  very  considerable,  Feudal  Writer,  affirms  the  Reafon 
tp  be,  that  by  Intendment  of  Law  a  Woman  was  in- 
capable of  keeping  a  Secret, 'and  therefore  could  not 
fucceed  to  a  Fief.  Now  the  Tenants  in  Capite  of  the 
Crown,  who  were  obliged  to  fwear  Homage,  wer^ 
either  Tenants  per  Comitatum,  Baroniam,  &c.  or  by 
kftgkt-towvice^  and  who,  by  Virtue  of  {heir  Homage, 
?as  is  before  faid)  were  equally  oblig'd  to  attend  when 
fummon'd  to  Parliament :  The  Difference  therefore 
$hat  there  was  between  them  arofe  from  the  Difference 
of  their  Tenure  \  and  as  they  could  not  be  Peers  to  each 
prher,  by  reafon  that  they  were  not  per  idem  Servitiun%. 
ConvapUL  it  feems  reafopabje  to  conclude,  that  their 
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Bufmefs  and  Rights  in  Parliament  were  different.  In 
Matters  of  meer  Advice  to  the  King,  the  Tenants  per 
Baroniam  and  by  Knight- Service  mighc  aft  indifferently 
together,  but  when  any  thing  was  demanded  of  the 
Barons  properly  fuch,  I  cannot  but  think  the  Tenants  by 
Knight-Service  afted  only  as  Council  to  the  King,  to 
advife  hirn  in  the  Management  of  his  Affairs  ;  fince 
it  feems  to  be  abfurd  to  imagine,  that  in  Cafes  Jike 
that  of  13  Ed.  IIJ.  when  the  Barons  granted  the  Ty the 
of  the  Grain,  &c,  growing  upon  the  Demefne  of  their 
Baronies,  the  Barons  would  fuffer  the  King  to  call  by 
Writ  a  Pofle  of  Tenants  by  Knight-S*rvice,  or  other 
Perfons  who  were  no  ways  qoncern'd  in  the  Payment, 
to  vote  a  Tax  upon  others,  who  held  per  Baroniam. 

In  other  Affairs  likewife  which  might  be  mentioned, 
wherein  the  Barons  afted  as  the  Regalis  Curia  Regis  An- 
glia,  it  feems  reasonable  to  believe,  that  thole  Te- 
nants by  Knight-Service  only,  &c,  who  by  Writ 
were  fummon'd  to  Parliament,  were  confider'd  only 
fas  the  Judges  at  this  Day  are)  as  Counfellors  to  the 
King  and  Barons.  If  what  I  have  now  faid  be  thought 
true,  in  relation  to  the  Tenants  by  Knight-Service 
who  were  oblig'd  to  attend  when  fummon'd,  it  is 
much  more  fo,  in  relation  to  the  third  Species  of 
Men,  who  could  only  be  Voluntariefummoniti  But  be- 
fore I  proceed  any  further,  I  (hall  fhortly  examine 
whether  the  Fa£ts  of  Parliamentary  Jiiftory  will  an* 
fwer  to  this  Notion. 

And  firft,  to  refleft  only  upon  what  has  been  alrea- 
dy laid  :  This  feems  to  be  the  only  way  of  accounting 
for  the  Barons  or  Lords  having  never  taken  Exceptions 
to  the  King's  fummoning  fo  great  a  Number  of  Men 
only  once  to  ferve  in  Parliament,  and  then  omitting 
them  and  ther  Heirs  for  ever  after  :  Which  it  is  im- 
poflible  (hould  not  have  been  done,  had  the  Perfons 
fummon'd  been  thereby  really  created  Barons.  But 
upon  Confideration  of  the  Lifts  of  Summons  this  fur- 
ther  Remark  may  be  made,  that  thefe  Perfons  were 
always  treated  exaftly  in  the  fame  manner  as  the 
Judges  and  Serjeants  were,  who  were  yet  never  luf- 
"peSed  by  Virtue  of  their  Writs  to  have  been  created 
Barons.  A°d  as  to  them  every  one  knows,  that  they 
were  never  antiently  either  regularly  or  conftantly 
fummon'd ;  the  King  always,  by  fpecial  Writs,  fum- 
moning only  fuch  and  f©  many  of 'them,  whofe  Coun- 
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fel  and  Advice  he  thought  fit  to  ufe.  And  therefore 
it  fometimes  happen'd,  tfiat  if  the  King  had  no  great 
Opinion  of  their  Capacities,  or  thought  the  Advice 
of  other  People  might  be  more  ufeful  to  his  Affairs, 
he  would  negleft  them  all.  As  for  Inftance,  Ea*w.  I. 
in  the  28th  Year  of  his  Reign,  tho  he  did  not  negleft 
his  Judges,  yet  Writs  were  dire£tefl  to  the  two  Uni- 
verfities,  commanding  them  to  fend  fome  of  their  beft 

Rot-  Cla.  Civilians  to  advife  the  King  in  Parliament ;  "  Rex,  &c. 

28  Ed.  1.  u  Cancellar'  &  Univerfitat'  Oxon*  Vobis  fiiandamus,. 

dorf.  3.  "  &c.  Quod  quatuar  vel  quinque  de  difcretioribus.  & 
"  in  jure  fcripto  magis  expertis  Univerfitat'  prsdiffc' 
"  ad  Parliamentum  noftrum  a  pud  Lincoln*  mittatis, 
"  &c.  But  however,  as  the  Judges  and  thofe  other 
Perfons,  who  were  fummon'd  only  as  Afliftants  to 
the  King  and  Lords  in  Parliament,  never  pretended, 
that,  becaufe  the  fame  Writs  were  fometimes  direfted 
to  them  as  to  the  Barons,  therefore  they  were  thereby 
created  Barons :  The  Lords  never  concern'd  themfelve$ 
at  their  being  (according  to  the  King's  Pleafurej  fome* 
times  fummon'd  to  Parliament,  and  at  other  times  to- 
tally left  out ;  fince  as  thofe  Men,  by  not  being  aftu- 
ally  Barons,  had  not  a  Right  of  Voting  among  them  in 
Matters  of  Gonfent,  (as*.g,  in  Grants  of  Aids,  Alte- 
rations of  Laws,  &c )  the  Lords  were  no  ways  in- 
terefted,  and  therefore  could  not  attempt  to  inter- 
pofe  in  relatiou  to  fuch  Perfons  as  the  King  thought 
fit  to  fummon,  to  advife  and  confult  with,  as  to  his 
granting  or  not  granting  the  Royal  Aflent  to  any 
thing  that  might  be  propos'd  to  him  in  Parliament. 

Now  if  we  fee  other  Perfons  fummon'd  in  the  fame 
manner  as  the  Judges  were,  or  if  poffible  in  a  worfe, 
that  is,  at  the  diftance  of  feveral  Years,  and  feveral 
Parliaments  one  time  from  the  other,  and  this  without 
any  Complaint  of  their  being  thus  cither  fummon'd  or 
left  out,  is  it  not  reafonable  to  conclude,  that  theij 
Budnefs  likewife  in  Parliament  was  only  as  Afliftants, 
in  the  fame  manner  as  the  Judges  are  by  all  allowed 
to  be?  For  during  the  fame  Period  of  time  which  we 
]aft  mention'd,  that  is  from  49  Hen.  III.  to  23  Ed.  iy. 
there  were  no  lets  than  fifty  Perfons  fummon'cj  in  that 
manner  by  general  Writs,  and  their  Names  lifted  fas 
frequently  the  Names  of  the  Judges  were|  among  the 
Temporal  Barons :  As  for  Example,  William  de  Aide* 
iurgbe,  Nicholas  de  Stapleton,  aad  many  other  Perfons 
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who  might  be  nam'd,  were  fummon'd  tri  fevera!  Par- 
liaments, by  fpecial  Writs,  not  immediately  fuccedd- 
ing  each  other,  but  at. a  Diftance  of  Years,  during 
which  many  Parliaments  had  interven'd,  to  which  nei* 
trier  of  them  had  been  fummon'd,  and  then  at  laft  to- 
tally left  out,  and  none  of  their  Pofterity  have  been 
ever  fummon  d  fince.  William  de  Aldeburghe  was  fum- 
mon'd to  the  Parliaments  held  Annis  44,  49,  50.  of 
tdward  HI.  but  was  omitted  in  the  Parliaments  of 
45 >  46*  &  iterum  46,  &  47.  of  Edward  III.  And  #i- 
cholas  de  Stapleton  (whofe  Father  had  beeaindeed  fum- 
mon'd 6,  and  7.  Edw.  II..  and  died  in  the  eighth  Year 
of  that  King's  Reign,  leaving  his  Son  of  full  Age) 
Was  yet  never  fummon'd  to  Parliament  'till  16  Edw.  III. 
and  dying  in  the  feventeenth  left  his  Son  Miles  of  full 
Age,  who  however  was  not  fummon'd  to  Parliament 
'till  the  32  Edw.  I'll.  (It  feems  Dugdale  could  not  find 
the  Bundle  of  this  Year,  fince  in  his  Summons  to 
Parliament  he  makes  this  Note,  Nulla  Summnit tones  in 
annis  32,  &  3  3 .)  and  then  was  never  fummon'd  more,  Dug. Bar. 
tho'  he  liv'd  until  47  Ed*.  III.  nor  any  of  his  Pofte-  Vol.  1. 
rity,  the'  he  left  Heirs.  So  likewife  John  Strivelin  p.  70. 
was  fummon'd,  as  Dugdale  fays  in  his  Baronage,  from 
the  1 6th  to  the  44th  of  Edward  III.  inclufive,  but  in 
Fa&,  according  to  his  own  Lifts  of  Summons,  he  was 
only  fummon'd  in  Annis  16,  37,  38,  39,  42,  &  44 
Edw.  III.  I  think  it  needlefs  to  incumber  the  Reader 
with  more  Cafes  to  this  Purpofe,  fince  every  Man 
upon  once  looking  upon  the  Lifts  of  Summons  may 
obferve  Numbers  of  them. 

From  all  thefe  Particulars  therefore,  and  fnuqh  more 
that  migrtf  be  added,  it  feems  reafonable  to  believe, 
that  as  the  King's  Writ  to  the  Judges  did  not  confti- 
tute  either  them  or  their  Heirs  Peers  or  Barons  of  the 
Realm,  fo  neither  did  the  fame  Writ,  direfted  to  any 
other  Perfons,  create  them  Peers  or  Barons,  either  for 
Life  or  otherwife,  unlefs  they  were  fuch  as  were  Te- 
nants per  Baronial,  and  had  been  neglected  as  being 
inter  Barones  Minores,  as  is  before  obferv'd.  But  what 
has  now  been  faid  will  not  appear  fo  furprizing,  if  it 
be  confider'd,  that  the  Judges  did  formerly  make  a 
much  greater  Figure  in  Parliament  than  they  now  do; 
for  when  the  Commons  contented  thernfeves  with  Pe- 
titioning, and  the  Lords  with  Afifwering,  leaving  it 
lo  the  Judges  to  draw  their  Petitions  and  Anfwers 
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Into  the  Form  of  Statutes,  they  were. in  fome  mcafurtf 
concern'd  in  the  Legiflature  of  the  Kingdom.  Ma- 
ny Particulars  might  be  merition'd  upon  this  Occa- 
'lion,  but  I  for  (hortnefs  omit  them,  tho*  hoWev&r  ic 
sought  to  be  obfcrv'd,  that  it  is  very  difficult  from  old 
Books  which  mention  the  Tranfa&ions  in  Parliament, 
and  the  Names  of  the  Perfons  moftly  concern'd,  (thd* 
doubtlefs  it  was  well  known  at  the  time  of  Aftkm) 
at  this  time  to  diftinguifti  the  real  Barons  from 
thofe  who  were  only  as  Afliftants  in  Parliament. 
And  befides,  it  Was  ufual  formerly  when  any  matter 
was  under  Confederation  in  the  Houfe  of  Lords,  to 
Commit  it  indifferently  to  any  Perfons  who  were  fiirri- 
inon'd  to  the  Houfe,  without  diftinguifhing  who  were 
or  who  were  not  Banns.  The  rhodclling  or  contri- 
ving a  Bill,  &c .  in  Parliament  being  altogether  matter 
of  Advice,  was  therefore  common  to  all  who  (like  the 
Judges)  were  by  the  Claufe  Veftrurri^ue  Conftlium  imfen- 
Juriy  fummon'd  to  give  Councel  and  Advice  to  the 
King.  But  then  (as  I  think)  when  they  came  to  Re- 
folve  upon  the  Bill's,  &c,  parting,  which  is  purely 
matter  of  Confent,  none  had  the  Right  of  Voting  but 
thofe  who  were  actually  Barons*  The  Ufag6  at  this 
Day  is  for  the  Houfe  of  Lords  to  refer  Bufinefs  by 
Order,  to  the  Judges,  who  report  to  the  Houfe  their 
Opinion  concerning  it.  But  formerly  the  Judges  have 
been  made  joint-Committees  with  the  Lords,  and  that 
TcUrnal  **°  *atc  as  t^ie  Rc'8n  °f  Queen  Elizabeth  ;  for  26  Jan. 
Dorn  1 5^3*  t^ie  ^i"  againft  forging  Evidences,  &c.  was  com- 
Proc.  ftiitted  to  the  Archbifliop  of  Tork,  the  Duke  of  Norfolk, 
1 565.  t'ie  Marquefs  of  Northampton,  &c.  to  the  Chief  Juftice 
of  the  Queen's  Bench,  the  Chief  Baron  of  the  Exche- 
quer, and  to  the  Queenfs  Solicitor.  On  the  20th  of 
March  following,  the  like  Cafe  again  happen'd ;  and 
indeed  it  was  Very  frequently  pra&is'd  in  all  her  Par- 
liaments, until  t\\6  39th  Year  of  her  Reign,  from 
which  time,  tho'  I  cannot  pretend  to  tell  the  Reafon, 
it  has  been  difus'd.  Now  according  Co  the  Notions  and 
¥ raftice  of  the  prefent  Age  ('did  #e  not  certainly  know 
how  things  ftood  in  the  Reign  of  Queen  Elizabeth) 
we  fhou*d  without  hefitation  conclude  all  Joint-Com- 
mittees to  be  Peers,  and  therefore  wc  ought  much  left, 
When  the  Queftion  is  concerning  much  more  antient 
times,  and  of  which  no  Journal  Books  are  extant,  to 
fancy  that  all  M*n  who  were  fummon'd  by  Writ  ta 
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-parliament,  were  equally  Peers  of  the  Kingcforii,  wKeri 
in  Fa&  fome  who  were  fummon'd  by  thofe  Writs; 
are  agreed  never  to  have  been  thought  fuch.  And 
therefore,  if  it  be  true,  that  if  the  Writ  makes  one 
Man  a  Baron,  it  mtift  alfo  makejevery  Man  fo  to  whom 
it  is  dire&ed,  and  that  being  manifeftly  not  true  ini 
refpeft  to  the  Judges,  &c-  it  from  thence  follows, 
that  a  BarOny  is  fomething  diftinft  froni  the  Writ,  and 
that  can  only  be  Tenure  per  Baronidrh. 

But  laftly,   that  we  may  not  too  long  infift  updnt 
thefe  Barons  by  Writ,  it  fliall  be  ob'ferv'd,  that  tho' 
the  common  Notion  is  otherwife,  yet  even  Modern 
fNraftice  has  not  been  fo  inconfiftent  with  what  has 
been  before  etfplain'd,  as  is  generally  imagined.    But 
here  it  will  be  proper  to  take  notice,  that  a  Diftin&iorf 
fciuA  at  thi$  Day  be  made  between  the  P£rfons  to' 
whotrf  thefe  Writs  are  dire&ed  ;    for  they  are  either 
to  the  elder  Sons  of  Peers,    who  are  fummon'd  by 
the  Title  of  fome  Barony  a&ually  in  the  Father,  or 
elfe  they  are  dire&ed  to  Commoners  who  have  no 
Right  of  Succefliori  to  any  Peerage  whatfoever.    And 
as  to  the  laft  of  thefe  Perfons,  there  is  no  doubt,  but 
that  if  the  Writ  does  any  thing,    it  muft  operate  by 
way  of  Creation  ;  but  as  to  the  firft,  even  as  the  Law 
is  now  fuppos'd  to  (land,  fome  Doubt  may  be  made 
of  it.     Every  Peer  In  the  Houfe  of  Lords  has  Pre- 
cedence according  to  the  Seniority  of  his  Creation  *£ 
now  it  is  obvious,    that  if  the  Writ   does  In  both' 
Cafes  equally  operate  by  way  of  Creation,   that  theii 
the  eldeft  Son  of  a  Peer,    as  well  as  any  other  Com- 
moner, when  he  is  by  Writ  fummon'd  to  Parliament, 
would  be  the  puifne  Baron,    and  wbu'd  confequently 
give  place  to  all  others,    yet  the  Ufage  of  the  Hquft 
of  Lords  is  contrary :  For  if  the  Eldeft  Son  of  a  Peer 
be  fummon'd  by  Writ,   it  is  generally  by  the  Stile  of 
fome  Barony  that  is  in  his  Father  ;  and  his  Place  in  the 
Houfe  is  regulated  according  to  the  Antiquity  of  thai 
Barony  :  As  for  Inftance,  fuppofe  the  eldeft  Son  of  a 
Duke  of  Norfolk  be  fummon'd  by  the  Title  of  Lord 
Mowbray,  his  Place  on  the  Barons  Bench  1$  that  of  the 
irrtient  Barons  of  Mowbray  ;    and  accordingly  in   the 
Lifts  pf  Summons  of  the  3  id  of  Charier  II.  Henry  How* 
*rd,  Lord  Mowbray,  is  plac'd  as  the  firft  Baron  of*  Eng<* 
landi  which  is  in  fucfc  Cafe  fuppos'd,  by  the  Confent 
if  tfe  Father,  to  be  vefted  in  the  Sort,    The  Writ  of 
U  .  Sunt- 
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Summons  therefore  fcems  not  fo  much  to  be  confi- 
der'd  as  the  Creation  of  a  Baron,   but  only  as  an  In- 
firument  of  Conveyance,   or  Method  of  transferring   a 
Barony  or  Honor  from  one  Perfon  to  another  j   for  if  it 
is  not  fo,  what  Reafon  can  be  given,  why  the  Eldeft 
Son  of  one  Ear],  fummon'd  by  the  Style  of  his  Father's 
Barony,  fhall  have  Precedence  according  to  the'  Ranjc 
and  Antiquity  of  that  Barony  ?  And  that  the  Eldeft  Son 
of  another  Earl,  if  he  be  by  Patent  created  to  a  Title 
or  Barony  foreign  to  his  Family,  fhall  be  confider'd  as 
the  Youngeft  baron,  and  take  his  Place  in  the  Houfe 
accordingly.     I  fpeak  (and  I  think  every  Man  ought) 
with  great  Submiffion  upon  this  Subjeft  ?  but  (if  I 
miftake  not)  the  Law  even  at  this  Day  is,   that  tho' 
the  laft  of  thefe  Perfons  takes  a  Barony  in  Fee,  or 
otherwife,  according  to  the  Limitation  of  it,  yet  the 
fir  ft,    upon  whom  the  Writ  operates  only  by  way 
of  Inftrument  of  Conveyance,   has  no  other  Title  in 
the  Barony  than  his  Father  had,  from  whom  it  was  con* 
vey'd  ;  and  therefore  if  the  Father  has  only  an  Eftayle, 
Tayle,  &c.  in  the  Barony,  the  Eftate  of  the  Son,  tho' 
fummon'd  by  Writ,  is  not  enlarg'd,  nor  made  a  Fe«, 
and  defcendible  to  his  Heirs  general.    Now  it  cannot 
be  pretended  (as  I  have  fometimes  heard)  that  as  the 
Eldeft  Son  of  a  Duke,  &c.  does  out  of  Parliament  take 
Place  of  a  Baron,  when  he  is  fummon'd  to  Parliament, 
the  Barons  for  that  Reafon  yield  Precedence  Co  him  in 
the  Houfe  ;   for  if  that  was  the  Cafe,  he  would  like- 
wife  in  Parliament  take  place  of  all  the  Vifcounts  and 
Earls,  which  is  never  done  ;  according  to  the  Refolu- 
Journal     tl0n  &  Hen.  VIII.  in  the  Cafe  of  the  Earl   of  Surry, 
Dom'        who  pretending  to  take  Place  in  Parliament  above  all 
Prov*        c^c  Earls,  as  Son  to  the  Duke  of  Norfolk,  it  was  re- 
folv'd  that  he  fhould  be  rank'd  only  according  to  the 
time  of  his  being  created  Earl  of  Surry.    If  the  Writ 
was  therefore  to  be  confider'd  as  creatory  of  a  new 
Barony,  it  feems  more  than  probable,   that  a  like  Re« 
folution  would  have  been  taken  for  ranking  the  Perfon 
fummon'd  among  the  Barons  according  to  the  time  of 
his  Creation  :  Which  not  being  done,  manifeftly  Chows 
the  Writ  to  be  no  more  than  an  Inftrument  of  Con- 
veyance ;   for  there  can  be  no  more  Reafon  for  the 
Eldeft  Son  of  a  Duke's  taking  place  of  the  Barons  f 
when  he  is  created  a  Baron,  than  there  is  for  his  taking 
place  of  the  Earls,  when  he  is  created  an  Earl. 
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When  therefore  the  eldeft  Son  of  a  Nobleman  is  fum- 
mon'd  to  trip  Houfe  of  Peers,  by  the  Title  of  his  Father's 
Barony,  there  is  not  a  new  Barony  created  ;  but  by  the 
Operation  of  the  Writ,  according  to  the  Cuftom  of 
Parliament  (which  is  part  of  the  Law  of  the  Land) 
the  Barony  of  the  Father  is  transferr'd  to  the  Son : 
F*om  whence  (if  this  Notion  be  true)  it  evidently 
appears,  that  the  Number  of  Barons  in  Fee  is  not  near 
fo  large,  as  it  has  been  by  fomc  late  Writers  repre- 
fented  to  be,  upon  an  Imagination  that  the  Eldeft 
Sons  of  Peers,  when  they  are  by  Writ  ftimmon'd  to 
Parliament,  by  the  Style  of  their  Fathers  Baronies,  do 
thereby  gain  an  Eftate  in  Fee-Simple  in  the  Honor, 
fo  as  to  make  it  defcendible  to  their  Heirs  general,  and 
that  confequently  their  Peerages  are  not  ib  liable  to 
be  extinguifli'd,  as  they  were  before.  But  here  it 
will  not  be  improper  to  obviate  an  Obje&ion  that 
may  be  made,  viz-  That  fince  all  the  Peers  are  agreed 
to  fit  and  vote  in  the  Houfe  only  as  Barons,  the  Writ 
cannot  operate  by  way  of  Conveyance  of  the  Father's 
Barony  to  the  Son  ;  becaufe  that,  if  it  did,  the  Father 
would  have  no  BaronY  left  whereby  he  could  be  in- 
titled  to  fit  in  the  Houfe,  and  that  therefore  the  Writ 
muft  operate  by  way  of  Creation.  In  Anfwer  to 
which  it  muft  be  obferv'd,  that  a  Diftin&ion  is  to  be 
made  between  the  Writ's  being  direfted  to  the  Eldeft 
Son  of  an  Earl,  &c.  and  to  the  Eldeft  Son  of  a  Baron  ; 
for  as  I  take  it,  tho'  an  Earl  be  pofTefs'd  of  only  one 
Barony,  yet  may  his  Eldeft  Son  be  fummon'd  by  that 
Title,  and  the  Father  ftill  retain  in  himfelf  all  the 
Rights  of  Barony  :  But  a  Baron  muft  regularly  have 
feveral  Baronies  centring  in  him  to  enable  his  Eldeft 
Son  to  be  call'd  by  Writ,  becaufe  that  in  fuch  Cafe, 
tho'  one  of  them  be  transferr'd  to  the  Son,  yet  a  Ba- 
rony does  ftill  aftually  remain  in  the  Father.  That 
Earldoms  as  well  as  Baronie?  were  originally  Feudal,  is 
certain  ;  and  every  Tenure  per  Comitatum  was  to  a 
Tenure  per  Baroniam,  exa&Jy  as  a  Tenure  per  Baroniam  was 
to  Knight-Service  ;  and  therefore  as  every  Tenure  per 
Baroniam  was  a  Tenure  by  Knight- Service  and  more,  fo 
likewife  was  a  Tenure  per  Comitatum  a  Tenure  per  Ba- 
roniam and  more,  that  is,  as  a  Tenure  per  Baroniam  im- 
ply'd  Knight-Service,  a  Tenure  per  Comitatum  did  imply 
Barony:  From  whence  a  Reafon  may  be  gathered  of 
this  Difference  j   for  tho*  the  fmgle  (perhaps)  B*ron* 
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pf  an  Earl  be  transferred  to  the  Son,  yet  the  Earldom, 
which  imply s  a  Barony,  ftill  remains  in  the  Father  ; 
and  fo  was  it   under  flood   in   Antiquity,    fince  the 
Word  Honor,   which  as  is  before  obferv'd  way  Syno-  • 
nymous  to  Barony,   was  in  the  fame  Feudal  Senfe  ap- 
ply'd  to  Earldoms,  with  this  only  Diftinftion,    that  it 
Was  caird  Comitalis  Honor,  as  appears  from  this,  that 
in  the  old  Charters  for  the  Creation  of  Earls,  befides 
the  Annuity  which  was  to  be  paid  to  them  nomine 
Comitates,  it  was  frequent  to  add  a  Claufe  to  enable 
them  to  hold  a  great  part  of  their  Eftates  fub  Comitali 
Hpnore  j   by  which  thofe  Lands  became,   as  it  were, 
parcel  of  their  Earldoms,    which  was   the  beft  way 
of  Entailing,   fince  thereby  they  became  like  their 
Honors,  unalienable  by  their  Heirs.    As  for  Inftancc 
(not   to  multiply   Precedents)    in    the    Patent  that 
pafs'd    for    cresting    Henry    Piercy   Earl   of   Northum? 
her  land,    this  Claufe  is  inferred,   after  the  Grant  of 
Rot.  Ch.  Twenty  Pounds  nomine  Comitates  ;   "  Ec  quod  omni* 

i  Ri.  2.    M  Caftra,  &c.  quae  — Jure  Hxreditario  vel  ad- 

jj.  31.        u  quifitione  propria  perantel  tenuit  &  poflcdit,    vel 
"  impofterum  eft  habiturus  fub  Hmere  Comitali,  &  tan- 
"  quam  parcellse  difti  Comitates  teneantur,   &c.  " 
But  further,   the  Praftice  has  been  conformable  to 
this  Notion,  tho'  by  the  way  it  may  be  obferVd,  that 
this  Praftice  is  not  of  a  very  old  Date,  fince  the  firft 
Inftance  of  it  was  (if  I  am  not  much  deceiv'dj  in  the 
i%d  of  Ed.  IV.  in   favour  of  Thomas  Arundell,  Eldeft 
Son  to  Richard  Fitz-Alan  Earl  of  Arundel,    who  was. 
fummon'd  to  Parliament  by  the  Name  of  Lord  Mai' 
tracers,  and  in  his  Cafe  (which  perhaps  was  the  Foun- 
dation of  their  after  Ufagej  he  is  not  placed  as  junior 
Baron  upon  the  Lifts  of  Summons,  but  between  the 
Lords  Zouch  and  Dacre  of  Gillefland ;  but  as  they  were 
not  then  probably  fo  nice  in  entring  the  Names  of  the 
Peers  as  they  have  been  of  later  times,  I  fhall  not  offer 
to  infer  any  thing  from  it.    The  Summoning  the  El- 
deft  Sons  of  Earls  by  Writ  is  fo  common,   that  it  is 
needlefs  to  mention  any  of  them  ;    but  the  Eldeft 
Sons  of  Barons  have  very  rarely  had  that  Honor,    there 
being  I  believe  but  two,  who  were  ever  fummon'd  by 
Summ.      Writ,  both  whofe  Fathers  at  the  fame  time  had  in  them 
j  Tac.        ieyeral  Baronies  ;  the  firft  of  whom  was  Will.  Parker,  the 
£e   /        Eldeft  Son  of  Edward  Lord  Morly  and  Montegle,   by  the 
Name  of  Lord  Montegle,  and  in  the  Lifts  of  Summons- 

he 
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he  Is  placM  between  the  Lords  Darcie  Je  D*rcie  a~d 

$.-.'.:  The  fecond  was  Cmiers  Darct 

Son  of  the   Lord  Darcie,  A/7?;;//,    and  Ctmjtr$%    b; 

Name  of  Lord  Djrcie,  and  was  upon  his  firfl  Sun 

which  was  anno  3  ?.  Caroli  II.  (I  fuppofe  thro' 

plac'd  asjunioi  pon  the  Lift  -,  but  i 

liamenc  of  1  Jac.  II.  r!i3t  Error  is  amen 

is  then  entreel  .-between  the  Lords  Stwrton  and  C 
As  to  the  Commoners  to  whom  Writs  have  lik- 

bcen  directed  funlcfs  they  were  fome  of  the  I 

mencion'd    neglected   barons  by  Tenure^     th^re    is    no 

doubt  but  their  Writs,  if  they  became   Peer:  in 

quence  of  them,  muft  have  operated  I 

tion.     But  then  it  ftrongly  appears,  that  that  / 

has  not  been  much  efteem  d  ;    fc  is 

now  above  a  I.  Sfears  fince  le 

a  Peer  by  ' 

•  .  r  by  Writ  befo 

ti      ',  it  mufi  VI  that  all  of 

mons   did  conflantly  run  "  in  Fide  &  Hoawgio 

••  quibus  nobis  tenemini  ;**  as  I 

Auth  ••     But  during  the  time  that  Phrafe  wss 

us*d,  my  Lord  Cd:;  and  Sir  H<:.  ftert  4  jnfl\  5c 

the  Perions  s  Fccvs,  to  have  jn  Qj0f# 

been  undoubt<  ly  by  Tenure  :  And  there* 

allowed  to  !)e  truej  it  de- 
bly  follows,  th;  be 

?;;  by  Writ,  in  the  Senfe  the  Term  is  now 
1  ,  before  the  15th  of  Edward  III.  finoe  all  the 
\  'rirs  antecedent  to  that  time  have  that  Phrafe  regu- 
larly inferted  in  them  :  Tho'  if  we  confiJer  what  has 
been  before  obferv'd,  that  Homage  was  equally  in- 
cident to  a  2V  and  by  common  Knight- 
Service,  and  therefore  the  Writ  might  with  the  fame 
Propriety  be  directed  to  them  both,itmanifeftlyappear5t 
that  the  Direction  offuch  a  Writ  to  any  Man  dees  not 

Erove  him  to  be  a  Biro:  ac  all,  fince  it  only  fappofes 
im  to  be  a  Tenant  in  Cap:':*  by  one  of  the  above'* 
xnention'd  Services  :  And  as  to  what  my  Lord  Chlef- 
Juftice  C$ke  further  obierves,  that  the  Reafbn  of 
changing  that  Claufe  into  the  other  of  in  Fid:  &  Li* 
gtana'J,  wasr  becaufc  the  greatefl-  part  of  the  Per  fens 
fummon'd  after  the  25th  or'  Ed.  III.  were  not  Tenants 
fcr  I  .,    I  cannot  but  dc ;     :  Truth  of  i:, 

fuice  J  believe  no  Man  can  (how,   that  ever  any  Man 
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•Whether  he  was  ever  furnmonM  again  is  uncertain,  by 
reafon  the  Rolls  of  Summons  until  his  Death,  which 
•   the    17th  of  Edward  the  Firft,  are  loft  ;  how. 
his  1  I  I  riUUiA%  tho*  forty  Years  of 

Age  at  tht.  of  Jcbn>  was  not  fummon'd  until 

the    23d   of  I         I  n\J 

again  until  the  6th  of  Edwardll,&c.  many  Inftances 
might  be  are  fuffici- 

ent  to  let    the  Reader   fee,    I  King  not  only 

claim'd,  but  alfo  praclis'd  thi  But  then 

it  muft  be  confidcr'd,  th;;  /  rtbe 

Barons  were  always  the  Subjects  of  it,  for  there  is  no 
Inftance  of  any  Earls  bei,  omitted,  nor  in  I      • 

any  very  Confiderable  Baron.  they  were 

the'only  Perfons  who  cou'd  £  (being 

fure  fo. long  as  their  Po\  ing   fum- 

irmn'd  themfelvcs)  neve:  'd    '       Pelves  to  re- 

medy or  redrefs  the  Injuries  don  c  lefs 

Confequence,   until  they  alfo   I  .jfted. 

And  as  for  the  others,  they  v.  complain,  fined 

during  the  firft  and  middle  Ages  of  our  Monarchy* 
(and  before  that  Methods  were  found  out  to  make. 
Men  think  a  long  and  expenfive  At'  worth- ^ 

their  while,)  the  Privilege  of  \  1  then 

in  Parliament,  was  not  (nor  cou'd  it  be)  thoug!  bjj 
a  Man  of  a  fmall  Income  to  be  a  fuflicient  Equivah  tr, 
for  the  Burthen  of  thofe  other  Services)  that  were  In* 
cident  to  a  Tenure  per  Barotiiam. 

The  Humor  of  our  Englijb  Gentlemen,  is  certainty 
very  much  chang'd  from  what  it  antiently  was ;  fince  I 
formerly,  Men  were  fo  far  from  being  foncl  of  com- 
ing to  Parliament,  that  even  thofe  who  were  ;  finally 
fummon'd,  and  by  Virtue  of  their  being  Tenants  in  ! 
Capite  per  Baronlam%  were  oblig'd  to  attend,  did  fo  '  - 
quently  abfent  themfclves,  tlut  it  Was  fou;  *| 

ry  to  pafs  an  Aft  of  Parliament,  more  My  to  I 

force  People  to  attend  in  Obedience  to  their  Sum-!! 
mons.     And  therefore  it   is  enafled  by  the   jth  of 
Richard  the  Second,   ''That  if  any   Perfon,    which! 
u  from  henceforth  fhall  have  the  faid  Summons,  be  1 
•'  he  Arch-Bimop,  Bifiiop,  Abbot,  Prior,  Duke,  pari,  j 

"  or  Baron,  &c.  do  abfent  himfelf ~he  fliall  be!' 

H  amere'd  and  otherwife  punifli'd,  &c**\  It  is  .no 
Wonder  therefore  that  it  was  Common  for  Perfon* 
tf  ho  were  not  confiderable  enough  to  difpute  with 

ill 


(  5-   )  . 

*.     *he  Crown  Uj 

of  the   Writs   of   Sur. 

tho*  they   might  be  fummort'd,  were  not  :t 

Accounts)  very    defii  that  Honour,  ro   do  all 

that  lay  in  their  Power,  to  fbpprefs  Co  much   as  t 
very  Ki  of  their,  being  Tin  ants  in  Capite  per 

karmiam.     For  thofe  Tenants  j>*r  Baroniarh,  who  were 
r    srer  fummon'd  to  Parliament  as  they  were  (as  is 
ntion'dj  entituled  to  all  the  ^Privileges  of 

ferving  on  Juries,  &e; 
:  to,  and  the  pure  Con- 
fequence  of  Attendance  in  Parliament,  as  c.  g*  tl 

*    '  potiK; flicks  being  in  '  line  free  from  Ar.refts, 

&c  und  to  the  performance 

;  Services  whatfoever,   excepting  only 
ce  in  Parliament.  p 

It  is  known  that  Wffsw  and  E*™-  Mag. 

»/*/,:  was   uncertain   until    the  Time   of  the   Grand-  Charr. 
'  Charter'.     As  appears  from  Glanvilt,  u  Dicitur  ratio-  cap.  2, 
*'  nabiJe  Relevium  alicujus  juxta  confuetudinem  Reg-  Lib  9. 

V  ni  de  feodo  unius  Militis  C.  folid; de  Baco-  cap.  4. 

u  niis    vero    nihil   certum  ftatutum  eft. "■   But  yet 
notwit!  by  the  Charter  of  Henrj  III.  the 

Relief  c  was  fetled  at  one  hundred  ] 

and  the  Relief  of  a  Barm  at  one  hundred  Marks,  af- 
ter that  '  juently  pay  their  Re-. 
Jiefs  at  As  for  Example,  in  the 
Kgifpeye,  Son  and  fjeir  of  Tdonea}  a 
Tenant  per  Baraihm,  "  Et  poftea  fcrutatis  Rotulis  de  Mem  in 
u  Scaccario   in                          od    prsdiSa  Ydoaea  te-  Scacc. 

u,  nuit  de  in    Capite   Auzs  Baronias — :Et  4o  II.?. 

H-  ideo  conflderatum  eft  per  Barones9  quod,  prss'di&us  Rot.i2.fc- 

*f-  Willielmus  refpondeat  Demi  no  Regi  de  200  lib.  pro 

"  Relevio  fuo.  "     Now    the  Payment  of  this, Relist 

was  Cc:  all   the  .-Tenants  per  Baroniam  (who 

.were    coi  ]y    all    Equally    Barons    within   the 

Charter  of  Henry  the  Third)   without  diftinftion  vv!    - 

ther  they  were  fummon'd  to  Parliament  or  not.     Due 

that  it  may  not  be  faid   this  hundred   Pound  Relief 

paid  by  WtUitm  Lcngefpey^w^s  in  the  ConfuVd  Time  of 

Henry  the  Third,  I  add,  tint  in  the  Reign  of  Bfoard 

theFirft  (our  En glifii  J u/Iik£m»s  as  he  is  calfd  by  my 

Lord  C,  J.  c.I'O  the  like  Relief  contrary  to  the  e~'- 

prefs  Term's  of  MfignL  th&uti  «r^s  raid,  il  Jloberr 
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Mich.        "  filius  Walter!  qui    habec  in  Uxorem  Dervcrgullam 

Commu-   "   imam  filiarum  &  f  [ceredum  Johannis  de  Burg;;  filii 

nia,  14       H  &  Hocrcdis  Hawifiae  de    Launvaley,    qua:   de  Rege 

Ed.  1.        u  ttnuic  in   Capite   :  i    niam,  dac  Rcgi  quinqua- 

Roc   f.a.  "  ginta  Libras  pro  Rclcvio  fuo  de  Medietate  Raronix 

in  bund.    u  prxdiftx  "     Rut  this  Jaft  Cafe  dees  noc  only  prove 

13.  &  14    that  in  the  Reign  of  Ed,  ard  the  Firft,  one  hundred 

Ed.  1.     a  Pound   was  paid  for   Relief  inftead   of  one   hundred 

Marks,  but  alfo  that  it  was  paid  by  Perfons  who 

not  (at  lead:  regularly)  fummon'd  to  Parliament 

this  Robert  Fitz  Walter  was   not  fummon'd  until  the 

23d  of  Edward  the  Firft,  that  is  nine  Years  after  this 

Payment.     Since  in  the  Year   preceding,  viz..  th       id 

of  Edward  x\\c  Firft,  his  Name  is  noc  to  be  fount!    [     1 

.  the  Lift  of  Summons. 

I  believe  I  need  not  multiply  Precedents  to  prove 
this  Point,  fince  the  Reader  will  eafily  believe,  that  tho* 
the  King  was  willing  enough  not  to  be  troubled  with 
more  of  them  in  Parliament,  than  fuch  as  he  fliou'd 
think  particularly   to  fummon   by  Writ,  that  yet  he 
was  noc  iuclin'd  to  releafe  to  thofe  Tenant 
iiiai?i>  whom  he  did   not  fummon,  any  part  of  cl 
other  Baronial  Services,  nor  (much  lcfsj  to  reli 
any    Method   which  the  Crown  was  poflefs'd  oi 
raifmg  Money  from  them.     As  it    wou'd  fv 
Difcourfe  to  too  great  a  Length,  I  wave  the  entring 
into  the  detail  of  thofe  Reafons,  which  mighl 
all  thofe  Tenants  fcr  Baroniam,  -who  had  no  I 
of  being  regularly  fummon'd  to  Parliament,  inter  Bo- 
nnes Majores,  or  who  if  they  were  now  and  then  fum- 
mon'd, the  very  Attendance  even  in  Parliament,  was 
a  Burthen  to  them,  to  defire  the  Extinguifhment  of  fo 
much  as  the  Knowledge  of  their  being  Tenant*  per  Bx- 
ronian?>    and   to    be  confequently   deliver'd  from   all 
thofe  burthenfom  Services  chat  were  Incident  to   that 

Tenure. 

As  this  Prerogative  therefore  which  the  King  exer- 
cis'd  of  Summoning  a  Man  as  a  Baron  for  two  or  three 
Parliaments,  and  then,  ad  arbitriumt  to  leave  him  out 
of  the  Lifts  of  Summons  for  the  future  ;  inclin'd  the 
Indigent  and  every  way  minores  U.ircnes,  to  get  rid  of 
their  Tenure  per  Baroviarn,  fo  on  the  other  Hand  it  en- 
gag  d  the  Barons  of  better  Fortunes,  and  more  Power- 
ful Families,  to  think  offome  Method  to  prevent  their 
being  neglefted,  and  to  engage  tho  Crown  in  fuch  a 

Manner 
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Manner  as  that,  without  difputing  the  Legality  *of 
the  above- mention'd  Prerogative,  the  King  might  be 
under  a  Legal  Neceflity  of  Conftantly  iummoning 
them  to  all  Parliaments.  And  this  perhaps  was  the 
firft  Original  of  Patents:  Which  they  underftood  to 
be  (as  it  were,)  in  the  Nature  of  a  Recognition  upon 
Record  on  the  part  of  the  Crown,  of  their  being  Inter 
Majores  Barones,  and  that  confequendy  they  had  a 
Right  to  be  conftantly  fummon'd  to  all  Parliaments. 
But  however,  as  this  is  a  Speculation  that  I  can  only 
mention  as  probable,  having  not  feen  Fafts  fufficient 
tb  enable  me  to  evince  the  Truth  of  it,  I  fhall  not 
now  fay  more  of  it ;  but  proceed  to  what  I  think 
more  certain  in  relation  to  our  Banns  by  Patent. 

And  under  this  Head  likewife  of  Barons  by  Patent, 
my  firft  Enquiry  will  terminate  at  the  Beginning  of 
the  Reign  of  Henry  the  Seventh,  fince  it  will  be  ne- 
ceflary  for  me  afterwards  to  take  fome  {hort  notice  of 
thofe  Alterations,  which  fince  his  Time  have  been  in- 
troduced into  the  Peerage ;  and  of  which  he  laid  the 
firft  Foundations,  and  fome  of  his  Succeflbrs  have 
pra&is'd  in  fuch  a  Manner  as  that  they  have  become  a 
Grievance.     But  as  to  the  Patents  that  pafs'd  before 
the  Acceffion  of  Henry  the  Seventh,  (moft  of  which 
that  are  extant,  or  elfe  attefted  Copies  of  them,  taken 
from  and  collated  with  the  Records,  I  have  both  ^ta 
and  perus'dj  this  Preliminary  Obfervation  and  Di- 
ftinftion  muft  be  made,  viz  That  they  are  either  Pa- 
tents creating  Perfons  who  were  Barons  before,  yif~ 
counts  or  Earls,  &c.  or  elfe  they  are  Patents  creating 
Perfons  Barons-,  or   per  faltum  Vifcounts  or   Earls,  &CC-  . 
who  were  perfeft  Commoners  before.     The  reafon  of 
which  Diftinftion  is,  that  I  think  a  great  Difference 
is  to  be  made  between  thofe  Patents,    which  only 
grant  to  a  Man  who  is  already  a  Peer  or   Baron,  an 
Advancement  in  the  Peerage,  and  thofe  which  being 
made  to  mere  Commoners  are  Introdu&ory  of  new 
Peerages.    For  the  Body  of  the   Peers   are  manifeftly 
much  more  concern'd  in  the  laft  of  thefe,  than  in  the 
firft. 

It  is  fo  long  fince  our  Nobility  has  ceas'd  to  be  Feu- 
dal, that  the  very  Notion  of  an  Officiary  Earl  is  al- 
moft  loft  in  England,  xho  yet  the  Privileges  of  thofe 
Perfons  whofe  Tides  are  fingly  owing  to  their  Pa- 
tents, are  founded  upon  the  Coaftitution,  as  it  was 
I  2  framed 
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fram'd  and  understood  by  their  Feudal   PredecefTp 
Now  as  pukes,  Marquijfes  and  Fif counts,  are  but  Modern 
Titles  in  Companion  of  Earls  and  Barons,  I  {hall  chief-  . 
]y  confider,  only  the  Patents  by  which  the  two  lait '-,. 
were  created,  fince  the  Right  of  creating  the  others 
wi]]  naturally  be  determin'd  by  the  lame  Rules  and 
Methods  of  Proceeding,  in  which  the  Prerogative  of . 
making  Earls  and  Barons  was  exercis'd.     That  an  Earl- 
dom was  Originally  Officiary  and  Feudal  ( that  is  fine© 
the  Conqueftj  is  certain  ;  and  his  Office  by  the  Com- 
NeviU's    mon  Law  was  (as  my  Lord  Coke  fays)  to  be  the  Great 
Cafe,         Confervator  of  the  Peace  in  his  County.     And  as  B*: 
rCn  and  Barony,  fo  alfo  were  Count  or  tarl,  and  County 
not  only  Correlative  Terms  but  Things,  nor   coi^ci 
one  properly  fubfift' without  the  ether.     And  while 
Earldoms  were  upon  this  Officiary  Foot,  as  it  highly- 
concerned  the  Inhabitants  of  their  refpe&ive  Coun- 
ties, that  they  fhou'd  not  too  much  depend  upon  tne*, 
Prince,  fo  their  Fees  or  Salaries  were  not  precarious 
nor  deriv'd  from  the  good  Pleafure  of  the  Crown,  but 
confifted  of  the  third'part  of  the  Profits  of  the  Pleas,^. , 
of  their  Counties,  to  which  by  Common  Law,  and  cfuA< 
Condtes,  they  were    entitled.     Nor  was,  it  an  inconfi- 
derable  Sum  in  thofe  Times,  when  as  my  Lord  C  J. 
H« ft.  of    liaUs  obferves,  the  Bufinefs  of  the  County  Courts  was  . 
the  Law.  not  fub  ft  rafted  from  them,  but  Fines  were  there  le- 
vied, P  oft  fines,  fines  pro  licencia  concordandi,  pro  In  qui  Jit  io-: 
nibus  habendis,  &c.  the  Profits  arifing  from  all  which,, 
made  part  of  the  Sheriffs  Term  de  proficuis  Cowitatus. 
Before  the  Conqueft,  thefe  Offices  were  at  moft  but^ 
for  term  of  Life,  but  by  the  Conqueror  they  were 
made  Feudal  and  Hereditary,  but  without  the  Intro- 
duction of  any  other  Difference;  for  the  Office  ftill 
continued   the  fame,   and  if  we  confider  the  Extant 
Grants  of  Earldoms,  that  pafs'd  during  a  long  Time 
after  his  Reign,  we  {hall  find  that  the  tertius  denarius. 
was  confider'd  in  Law,  as  it  were  Effential  to  the  Dig- 
nity of  an  Earl. 

farldoms  and  Baronies  were  by  Intendment  of  Law 
(as  is  before  obferv'd  out  of  the  Mirror  of  Juftkes) 
eftabh'fiYd  for  the  Defence  of  the  Realm  ;  and  the 
Feudal  Nations  had  no  more  Notion,  after  they  were 
form'd  into  a  Civil  Government,  that  a  Kingdom  could 
fubfift  without  Earls  and  $anns,  than  they  had  while 
tfeey  were  but  the  Body  of  an  Army,  that  their  Con- 

dueftj 
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giiefts  could  be  carried  on,  and  a  proper  Difcipllne 
maintained  among  them,  without  General  and  other 
Subordinate  Officers.  And  therefore  when  any  Earlr 
doms  or  Baronies  efcheated,  the  King  had  not  only  fas 
is  above  mention'dj  a  Right  to  grant  them  to  other 
Perfons,  but  was  in  all  probability  under  the  fame 
Neceility  and  Obligation  to  do  it,  as  while  he  was  as 
yet  confiderd  but  only  as  a  General  or  Commander  in 
Chief,  he  was  under  to  fill  up  the  vacant  Commiflions 
of  Officers  in  his  Army.  But  to  return  to  our  Offi- 
ciary Earldoms  ;  the  King  did  not  anciently  grant  .No- 
pien,  Sfihm  &  Titulum  Comitis,  but  ipfum  Qomitatum  ; 
by  which  Words  the  tertius  Denarius  unde  Comites 
erant  (as  it  is  exprefs'd  in  fome  old  Charters)  did  pafs 
by  Operation  of  Law,  without  any  expreft  Words  for 
the  Grant  of  it.  But  here  I  think  it  may  be  obferv'd, 
that  there  are  but  very  few  Patents  (that  is  not  above 
feventeen  or  eighteen)  extant  antecedent  to  rhe  nth 
of  Edw.  III.  all  of  which  are  of  Feudal  Earldoms  ; 
for  as  yet  the  Crearion  of  Barms  by  Patent  had  not 
been  thought  of,  but  the  Livery  of  Lands,  &c.  held 
per  Baroniam^  and  the  receiving  the  Homage  of  the 
Tenant  (which  all  together  made  a  Ceremony  fome- 

f  thing  like  the  Modern  German  Inveftitures)  was  all 
tHat  went  to  the  making  a  Baron.  The  fix  firft  of 
thefe  antient  Patents,  that  is,  from  the  Grant  of  the 
Bmprefs  Maud  to  Geofrcy  de  Magnavilla  of  the  Earldom 
of  Ejfex7  unto  the  firft  of  King  John,  have  the  tertius. 
Denarius  regularly  inferted  in  them  ;  and  in  particular, 
that  of  the  Earldom  of  Ejfex  has  thefe  remarkable 
Words,  which  make  us  know,  beyond  ail  pofllbility 
of  Doubt,  how  the  Law  was  underftood  in  thole 
times:    "  Ego  Matildis,    &c.  -~ ~~  Do  &  Concedo  ApudSeL 

11  Gaufredo  de    Magnavilla  —  ut  fit  Comes  de 

Eflexia,  &  habeat  tertium  Denarium  Vice-Comitatus  de 

~ff  Placitisy  (tout  Comes  habere  debet  in  Ccmitatufuo,  6cc.  " 
King  John  firft  introdue'd  another  Method  of  creating  " 
Earls ,  tho"  yet  he  prcferv'd  them  Officiary ,  the 
only  Difference  that  be  made  relating  wholly  to  the 
third  part  of  the  Profits  of  the  Counties,  which  he 
thought  too  much  to  be  granted  away  ;  and  there- 
fore fome  little  Lawyer  of  that  Age  invented  the 
Method  of  granting  ten  or  twenty  Pounds  percipiend'1 
de  tertio  denario  Comitates  in  lieu  of  it,  thereby  refer- 
ring to  himfelf  all  the  other  Profits  of  the  County. 

But 
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But  then  it  is  remarkable,  that  in  this  Grant  of  King 
JoJb»,   which  was  in  the  firft  Year  of  his  Reign,  to 
Humphry  de  Bohun  Earl  of  Hereford,  there  is  as  it  were 
a  tacit  Confeflion  of  its  not  being  entirely  Legal  and 
and  Regular  ;   for  the  King    (jealous  left  the  Law 
fliould  adjudge  his  Grant  of  the  Earldom  to  be  good, 
and  the  Refervation  of  the  Profits  to  himfclf  void, 
and  that  the  Earl  might  notwithstanding  be  entitled 
to,   and  claim  the  third  Part  of  the  Profits  of  his 
County)  took  collateral  Security  from  the  Earl,   that 
he  fliould  never  in  the  Right  of  his  Earldom  claim 
any  thing  more  than  the  twenty   Pounds    exprefly  J 
granted  to  him  in  the  Patent,    as  appears  from  the  ' 
following  Words  recited  in  the  Preamble  to  it  ;  "  Et 
Rot.  Ch.    "  ipfe  nobis  Chartam  fuam  fecit,  qiiod  ipfe  vel  Haere- 
jjo.  p.  2.tc  des  fui  nihil  clamabunt  unquam  de  nobis  vel  Hae- 
n.  177-      "  redibus  noftris.  "     All  the  reft  of  the  Patents,  du- 
ring the  before-mention'd  time,   are  alfo  Feudal  and 
Officiary,    and   the   tertius  Denarius   ftill    granted    in 
fome  ;  but  by  the  others  it  may  be  obferv'd,  that  the 
Example  fet  by  King  John  was  thought  fit  to  be  imi- 
tated by  his  Succeflbrs  :  But  yet  after  all,  that  could 
not  well  be  confider'd  otherwife  than  as  a  Slight  *of 
Law  ;    for  even  after  that  time  the  Opinion  of  Earl 
and  Earldoms  being  neceflarily  relative  to  one  another, 
continu'd  for  fome  Ages  in  the  World ;  and  therefore  ' 
the  Grant  of  this  Money  (which  at  this  Day  is  call'd 
Creation- Money)  was  in  the  old  Grants  fo  worded,  as 
that  it  might,  if  poflible,  be  confider'd  in  Law  fub  ra-  ' 
tione  tertii  Denarii ;    for  which  Reafon   it  was  made 
payable  our  of  that  third  part  of  the  Profits  of  the 
County,  which  of  Right  ought  to  have  belonged  to 
the  Earl.     This  it  was  that  made  the  Cemitalis  Honor  ; 
tho'  fometimes  the  Patentees  would,   after  that  the 
Earls  were  ftripp'd  of  their   tertius  Denarius,  for  the 
better  Support  of  their  Dignity,    get  their  Lands  to 
be  annexed  to,  and  made  parcel  of  it.    Till  the  ele- 
venth of  Edw.  III.  this  Money  was  almoft  conftantly 
made  payable  out  of  the  Profits  of  the  County,   of 
which  the  Patentee  was  made  Earl ;    as  in  the  Patent 
to  Robert  de  Uford  Earl  of  Suffolk,    his  Grant  of  twenty 
Rot.  Ch.    Pounds  is,  u  Percipiend'  de  Exitibus  Comitat*  predift1 
II    Ed.  3*"  fub    Homing   &   Honor e  Comitis  Sujfolci£  ;"  but  fince 
i».  j>„        that  time  the  Method  ( which  at  lad  has  univerfally 
prevaird)    is  to  grant  fome  fmall  Annuity  for  the 

better 
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better  Support  of  the  Dignity,  payable  at  the  Exche- 
quer* It  would  be  endlefs  co  enumerate  the  various 
Forms,  that  have  been  usM  in  the  Creation  of  this  fore 
of  Earls  ;  but  the  Reader,  who  defires  to  be  more 
fully  informed  of  it,  may  confult  the  Learned  Mr.  ScU 
dens  elaborate  Treatife  of  Titles  of  Honor.  Befides,  it 
muft  be  obferv'd,  that  the  Method  us'd  in  the  Crea- 
tion of  the  other  Earls,  &c.  who  were  not  fo  exactly 
Feudal,  is  much  more  to  the  purpofe  of  what  we  are 
now  fpeaking. 

: It  is  a  known  Privilege  of  the  Lords,  that  they  are 
not  tryable  otherwife  than  by  their  Peers,  but  there  is 
this  remarkable  Difference  between  their  Tryal  per 
Pares  and  that  of  Commoners,  that  they  cannot  chal- 
lenge any  of  the  Perfons  by  whom  they  are  to  be 
try'd  5  from  whence  it  feems  manifeftly  to  follow, 
that  every  fingle  Lord  is  much  more  concerned  in  In- 
tereft  in  the  Creation  of  a  new  Peer,  than  he  poffibly 
could  be  in  the  Queftion,  whether  an  Honor  could 
be  furrendred,  or  not ;  and  yet  that  Queftion  was  re-  yjj-  pur> 
folv'd  by  the  Houfe  in  the  Negative,  upon  Confidera-  ^1^ 
tion,  that  every  Lord,  and  even  the  whole  Kingdom,  q^ 
was  concern'd  in  the  Extinguifliment  by  Surrender, 
Fine,  &c.  of  every  Lordfhip.  The  Admifiion  of 
all  new  Tenants  in  any  common  ordinary  Manor 
was  always  tranfafted  in  the  Prefencc  of  the  other 
Tenants  of  the  Manor,  who  antiently  had  *  Negative 
upon  every  Man  who  was  proposed  by  the  Lord 
to  be  admitted ;  which  is  exaftly  confonant  even  to  the 
very  Text  of  the  Feudal  Law,  "  Ad  probandam  no-  pcuj# 
"  vam  Inveftituram,  femper  Pares  Curiae  funt  necef-  jj^  ^ 
11  farii  ;  &  fi  fine  eis  facta  fit  Inveftitura,  etiamfi  Do-  tit\t. 
€c  minus  confiteatur  faftam ;  Quia  tamen  fine  hac  So- 
*l  lemnitate  facta  eft,  non  valet,  etiamfi  probari  poflit 
"  per  breve  Teftatum.  "  The  Reafon  of  which  was* 
that  every  Tenant  of  a  Manor  was  in  all  Feudal 
Controverfies,  between  himfelf  and  any  other  Tenant 
of  the  fame  Manor,  to  be  bound  by  the  Judgment  of 
the  Tenants  of  the  Manor,  and  therefore  was  it  rea- 
fonable,  that  he  fhould  be  confulted  in  the  Admifiion 
of  Perfons  wjio  were  to  be  his  Judges.  How  far  any 
thing  of  this  Nature  may  be  apply'd  to  the  Houfe  of 
Lords,  which  is  (as  before  is  obferv'd).  the  Great 
Court  Baron  of  the  Kingdom,    I  muft  leave  to  every 
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Reader  fiimfelf  to  judge,    after  that  be  has*  perus'd 
what  will  further  be  added  upon  this  Subjeft. 

It  is  very  common  for  antient  Statutes  to  be  in  the 
8  Report.  Form  of  Patents ;  and  in, the  Prince's  Cafe,  where  this 
Matter  is  at  large  explaind,    it  is  refolv'd,  .  that  all 
Patents  which  pafs>the  Great  Seal,   and  arc  iubfcrib'd 
da  aut  hamate  Parliament*,    or  per  iff  urn  Regem  in   Par- 
liamento,  have  the  full  Strength  and  Authority  of  A&s 
of  Parliament  s  Now  the  Refolution  of  that  Cafe  be- 
ing undoubtedly  Law,  I  cannot  but  own  my  felf  tc* 
have  been  very  mudi  furpriz'd,  when,  upon  Infpe&ion 
of  the  various  Creations  of  Peers  that  pafs'd  between 
the  eleventh  of  Edw.  III.  and  the  firft  of  Ht       VII . 
I  found  them  (I  think)  almoft  all  (except  fonie  that 
were  Grants  of  Efcheated  Feudal  Honors,  and  even  the 
moll  part  of  them  were  fo  alfo)  to  have   been  made 
and  palVd  by  the  Authority  of,  and  in  full,  Parliament. 
I  believe  that  upon  this  Occafion  fome  of  my  Read- 
ers will  be  as  much  furpriz'd  as  I  was  ;    for  which 
Reafon  therefore,  and  alfo  that  they,  may  the  better 
judge,  in  what  manner   this  Prerogative  of  creating 
Peers  by    Patent   was    originally   excrcisd,    I  {hall 
mention  fome  of  the  moft  remarkable  Circumftan 
that  I  obferv'd  of  feveral  Patents  that  were  pafs'd  irt 
each  Reign. 
Rot.  Ch.       In  the    eleventh  of  Edward  III.  Henry  of  La?jcaflev 
ii   Ed.  3. was  made    Earl  of   Derby,    according  to  the  exprefs 
n.  34.        Words  of  the  Patent,  de  defimto  ditli  Parliament i  cra/i 
Rot.  Ch.  And  in  the  fame  Year  William  de'Clynton  was  made 
ii  Ed.  3.  Earl  of  Huntingdon,  William  de  Bohun  Earl  of  Nort hamp- 
m.  13.        ton,  Robert  deU/fird  E*ri  of  Suffolk,    and  Zdvoan    Duke 
n.  41,  49,  of  Cornwall,  all  of  them  by  Aflent  of  Parliament,   de 
52,  60.      ajfenfu  &  confilie  Pralatorum\  Com  it  urn,  Baronum  &   alio- 
rum  deConcilio  noftro  in  pr<efenti  Parliament 9. 

It  is  remarkable  of  idxoard  III.  that  in  order  to 
ftrengthen  his  Intereft,  and  carrjr  on  his  Defigns  in 
France,  he  married  his  Daughter  lfabei  to  a  FrewJ^No- 
bleman  call'd  the  Baron  de  Coucy,  (and  had  a&ually 
treated  for  the  Marriage  of  another  with  the  Sire 
de  Mret.)  Now  (after  his  Marriage)  the  King  even 
apply 'd  to  Parliament,  to  be  enabled  to  make  him  a  Peer 
bf  England,  which  could  not  be,  becaufe  the  Baron  was 
a  Foreigner,  fince  he  had*  very  large  Eftate  in  Land 
in  England:  But  what  makes  phis-Cafe  theinore  re-. 
ararkaUe  is,  that  the  particular  Confent  trf  each  fingle 
^M  '  Xcfrtf 
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of  the  Pj:.  ' •   K.Parl. 

"  Counts,  Birons,  c>v.  240  Ed.  3. 

<<  ji«  ►»  m.  13. 

"  le  Chancel 
"  t  :11c  a   Sei 

"  neur  d 

€l  terrc  &  aillours,  &  j  ileftoit  fi  \>rts  fon  al- 

<f  liee  il  ferroit  feanc    au  Re  y  de  luy homer  & 

M   faire  Counte,  £<:  eftoit  demamle  a  eux  lour  avys  Sc 
rt  affent  ;    Q  *p*rfoy%    &  les  Coj 

"  muns  de  un  AfTent,  accofderent,  c><r.  The  B^o* 
was  afterwards  n  " 'A    but  yet  by  the  Rot.  Ch. 

Patent  which.   pafs'd,    it  would    be   impoffible  to  dif-  39  &  4° 
.cover  •  the  Parliament    had  been  confnlted  in  E.  3.0.12* 

it,  or  not.     Upon  which  /  ,    and  feme  other 

Inftances  of  the  I.  y  not  be  unrea* 

Fonable  to  believe,  that  a!j  the  Patents  of  Earldoms, 
were,  during  this  Period  of  time,  pafs'd  in  Par- 
liament, notwithftanding  that  there  are  forae  few 
Parents  pafs*d,  in  which  the  Parliament  is  not  men- 
tioned, fince  (if  I  am  nor  .)  there  are  not 
;c  ten  of  thofe,  to  above  one  hundred  of  the  other 
Sort ;  and  of  thofe  ten,  not  one  during  the  long  Reign 
of  Ed. 

In  tl  v'e  thirty   Perfons 

-were    1  s  or   Earls,  *£  de  Ajfcnfc  Prelate, 

"   Ducumj  'Comltm  ,  in 

ff  PfirliatntntQ  ;  "  and  what  is  very  remarkable,  his 
Uncle,  Thomas  Earl  of  Wodeftohr*  who  in  the  fir£  Year 
of  his  Reign  had  been  creat  cf  Bucks  without 

.'lament,  in  the  14th  Year  of  his  Reign,  had  a  new 

it  pafs'd  for  the  fame  Earldom,    which  is  faid  in  Rot.  Ch. 
the  Patent  to  be  for  the  Security   of  his  faid  Uncle  ;  14  R.  2, 
tf  Nos  pro  Sfcuritatc  ipfius  Avnculi  noftri  Thorns,  cW.  n.  5« 
"  ac  de  affenfu  &:  confilio  omnium  Prxhtorum,  Mag- 
"  natum  Sc  Procerum,  frc. —  ac  aliorum  de  confilio 

ic  noftro necnon  ad  fpecialem  requifitionem  £c 

"  de  affenfu  totius  Communitatis  ejuflcm  Regni  no- 
"   ftri  in  Parliaruento,  &c. 

In  the    Reign  of   Hptry  IV.  there  were   but  two  Rot.  Ch. 
Patents,  of  which  one  was  to    Thomas  of  Beaufort,  his  15  cV  14 
-Brother,    creating   him   Earl  ©f  Dorfct,    the  other   toH.fP«!« 
'his  Son  Thomas  of  h&n:*fur%   ef  the  Earldom  cf  Ahe-  n,  2,  3. 

K  .  marts 
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.marie  ani  Dutchy  of  Clarence  ;    and    therefore  conU 
-    Ixdenng  how  n:ar  thofc  two  Princes   were  related  to.  ] 

.the  Crown,  it  is  no  ways  furprizing,  that  the  Confine- 
,   ot  Parliament  is  not  particularly    mention'd   in  the 
Patents.     But  heie  I  would  ol  i      .'      Reader, 

that  when  I  mention  :.,  '  nrs  wherein  the  Parlia- 
ment is  not  mention' J,  all  that  I  can  do  is,  not  to 
affirm  them  to  have  been  pafs'd  in  Parliament,  fmcc  I 
.mult  own  that  I  think  it  more  than  probable,  that 
they  were  alfo  pafs'd  ;  it  often  happening,  that  by 
the  Parh?ment-Rolis  it  fliall  appear,    i.  pate   cs 

.were   pafs'd   in   Parliament,    in    which  however  no 
Mention  is  made  of  the  Parliament  ;    fo  that   il   tl  : 
Pailiament-RolJ  fliould  happen  to  be  Joft,  it  would 
be  for  ever  impoffible  to  {how,    i 
any  ways  concerned  in  the  pafii;. 

The  bra  veil  of  our  Princes  have  always   prefer v*d 
the  bed  Under  {landing  with  their  Parliaments,    and 
.     [therefore  the  Pat  Peerage,    v/hicl  ] 

Rot.  Pat.  by  Henry  V.  (excepting  only  one  Patent  '         i 

o.  H.  5-     .t0  Hcnr)'  p'<ny  Earl  of  Northumberland)  other  of 

p  a.m  2.  the  Feudal   County  of  Richmond  to  $dbn   :    / 
Rot.Ch.    *    Cajlri,    Ctmitattif,    Honoris,  &  Domhrii  '  \^ 

3&4        were  all  pafs'd  in   Parliament  ;    as   i  fr< 

H.  5-  n<>.  Entries  upon  the  Rolls  of  Parliament,    of  wl 

.to  multiply  Precedents,  this  is  one    I 
Rot.  Par<;  fait    afovbri    que  nofrre   treflc 
-H.  $.     4t  Roy,  feiant  en  Parlemenc,  en  i  '   •   a  3a 

p.  i.  n.  8,"  requefte  des  Seigneurs  Spirituels  &    • 
Rot.  Pac.  "  de  ies  Communes  en  mefme  1c  Parlement  .         bl    ., 
2  H.  5.     .".creafrfc  prefiftjohan.  de  Lancaftre,  fon  1 
p.  i.  m.    ^  Count  deKendak&  .Due  de  Bedeford,  &  Hi     fry 
lC  &c.     "  de  Lancaftre,  fon  autre  Frere,   en  Count  de  Pem> 
"  broke  &   Due  de  Glouceftre,  &c."  Put  I  cannot 
'.  guit  the  Reign  of  Henr)  V.  without  obierving,   that  > 
this  PaiTdge  out  of  the  Rolls  does  in  fome  meafure 
juftify  what  I  have  before  faid  (by  way  of  Diftinaion) 
of  F.udal  and  Honorary  Earldoms  ;    for  it  appears,    that 
in   the   fame  Year  in  which   Henry  V.  by  Parliament 
created   his  Brother   Duke   cf  Glcuccjlre,    he  without 
Parliament   granted  him   the    Feudal  County  of  Riche- 
mrnde. 

In  the  Reign  of  Henry  VI  likewife  above   twenty 
Patents  for  the  Creation  of  Dukes.  Earls*  &c-  were 

pafs'i 
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.pafs'cl  In  Pari';/      r  «     and,  as   I  before  ob'ferv'd    tv 
many  Parents  appear  by  the  Pa; -i: 

been  pafs'd  in  Parliament,    in  whicli   no    I  of 

the  Parliament  is  made,  fg  here  k  rnufi:  be  oblerv'd, 
that  upon  the  Pat 

I  tents  were  pafs'd  in  Pai  Mention 

is  made  upon  the -extant  Rolls  of  Parliament  ;  both 
which  being  confider'd  together  feem  ro  make  ic  ftill 
more  probable,  that  all  Patents  of  this  Nature  were 
pafs'd  de  Author 'it ate  Parlianienti:  I  could  mention  a 
great  Number  of  them,  (was  it  neccfliry)  which  ap- 
pear not   upon  the   Parliament-Rolls,    which  yet  are 

1  gfll*fubfcrib*d,  per  brevt  9  fgillo  &  dt  data  pre- 

dict a  author  it  at 

:    In  Ed  fourth's  Reign  alfo,  to  conclude  this 

Head,  th  bove  a  dozen  Patents  of  this  Nature,..     '■ 

which  by  aar  to  have  been  pafs'd 

by  Authority  rrient  ;   but  what  is  fomething 

remarkable  in  ign  is,    rhs  Patent,    by  Rot  Ch. 

.  which  Jokiii   the  King's  Brother.  was  created  7  Ed.  4. 

'Earl  of  Lincoln)  the  Pai '  not  being  concern'd  in  n. .;   . 

.f  the  Creation,  a  Claufe  of  non  objiajitezny  Cuftom  cr 
TJfage  to  the  contrary  (which  Claufe  I  take  to  le  the 
fi'rft  of  tl  i  into  it. 

'    From  what   has  beei  id  in  relation  to  the 

creating  of  Earldoms,  &c.  I  think  I  need  not  go  about 
ro  draw  any  Gonclufions,  but  leave  it  to  every  Reader 
to  judge  what  the  natural  Confluence  is.  Now  if 
this  was  the  Cafe  in  relation  to  Patents,  by  which 
an  Advai  only  in  the  Peerage  was  granted,    it 

may  well  be  expected,  that  the  fame  Method  was  alfo 
6bferv*d  in  the  creating  of  Barms,  by  which  the  Vo- 
ters in  the  Houfe  of  Lords  were  increas'd,  and  every 
particulai  w  unchallengeable  'jti^Z1  im" 

pos'd  upon  him.  Nor  does  the  Practice  deceive  our 
Expectation,  for  during  all  that  time,  that  is,  from 
fhe  49th  of  Henry  III.  unto  the  fir  ft  of  H-nry  VII. 
(whatever  Exception  there  may  be  to  the  contrary  as 
to  Earldoms,)  there  is  not  one  Infhnce  (unlefs  the  firft 
be  allow'd  to  be  foj  of  a  Barms  being  created  by  Pa- 
tent  other  wife  than  in  Parliament :  And  indeed  ir  fetms 
reafonable  that  it  fhould  be  fo  ;  for  a  Barony  fas  before 
is  obferv'd)  was  originally  founded  altogether  upon 
Realty;  and  all  the  Dignity  and  Privileges  of  the  Lords 
K  z  were 
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*    •  Parcn-.' 
inParliamt 


mrnt. 


ft  in  a  great 

m2,iy  :..t  I  forbear 

cn:nn:;    '  of  this  Na. 

:  f  thofe    Pa- 

u  .   of  BarMjl 

1  *"s  Rca-lcr  will  r  ,;j>  wneiJ 

I. tell  hi;  ..c    i     : 

fifteen  T  I  Purpofc 

Rot.  Pat.r.The  fiift  Pei  ows;  wJio  wa$ 

n  Rk.  t.  preated  a  ;j 

p.i.m.i:.  j.i  R/^.IL  t    that  ho   r       c 

fat  in  P  t 

dw  :  in  the  Year  of  his 

is  attainted, 
rl  of  Sj^J/*, 
ic  is  alio  to 
.   Michael  de  h 
and  for  thai 
How'd  in 
:>t;    for  in  tl  the  pre- 

Vear,  the  ■  i  had  been  .ay  from 

Miti  '       '    incapable    of. 

ever  hay]  ■  0f  t|ie  Arti- 

cles againft  this  v  ;    that  he  had 

infclJ'd  the  [  ration  0f 

Rot.  ParJ.  Parliament,  to  give  tl  '.;   >.    »/*.  "  Itenu 

;r  Rica.*1,  la  on   a   Darrein    I  .  -Michel  de  \x 

li  Pole  pur  divetfes  Caufes  deflioncftes feuffc 

"  difcharge  del  0  ,-  &  Je  Grant  Scl  : 

"  lc        .  luy  les  dies  (of  which  7*/jh  <fe 

"  Be  lay  fill  re  avoir  le  Grant  Selc—    - 

M  Quel  fe  route  la  ley  du  RoyauJme, 

"  e^*."     This  Patent   therefore  was  no  other  than   a 
vain  Attempt  for    the  Creation  of  •,  which  ne- 

ver lace;    nor  \  ver  more  fbnimon'd   to 

Parliament",    bur  in  i  vards  exe- 

cuted.     AiTr.ther  Resfon   alfo  of  the  Animofity  the 
.or.s  fhow'd  againfl  this  rjohn  de  Bern         , ,  was,  his 
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being  a  Confederate  with  S!i   Nidolai  Brcvsbre,  Mayor 
of  London,  in   wli  •;  ,;:  p,  |nce  fcrfyard 

the  Second  had  intended  to  change  the  Name  of  the 
City,  and   to  create  him    D  >.     Hie  fi 

'■  VixifTct,  (fays /tog  non)  Dux  r«;>  per  Re- Knighton 

"  gem  faftus  fui  fie  t.     Nam  ab  Anrjguo  Civitas  Len-  inter  de- 
"  donienfis,   T,o  i  vocata  eft.     Et  fie  Dux  de  cem  Scr. 

•  "  Londoniis  elfet  mutato  Nomine  Londoniarum  in  p.  2727. 
v   nomen  Troj*. 

2.  The  fecond   Baron  who  was  created  by  Patent; 
was  Sir  John  Cornwall,  in   whofe  Patent  (for  the   firft 

Time  at  lead  that  1  have  ken)  the  Phrafe  of  the  three  Rot-  Pat. 
States  of  Parliament  is    us'd.    <l  In    trium   fratuum  J  J  H.  6. 
f  ejufdem  Parliament   prxfentia  de  gratis  fua  fpeci-  p.i.m.io*. 
t?  ali  6c   ex   certa  fcientia  fua  ac  de  Advifamento  & 
?.c  confenfu  Ducis  GJotfcefter'iSc  CardinalisWinton'  ac 
"  cceterorum  Dominorum  Spiritualium  8c  Tempora* 
P  Hum  in  Parliament©. 

3.  The  third   was  Sir  Ralph  BotiUcry  who  was  ere-  Rot/Pat, 
Pted  Baron  of  Sudlcj,   "  De  advifamento  concilii  no-  2,0  H.  6. 
"  ftri,  <£^.  and  the  Patent  was  pafs'd,    ■  Per  breve  de.  m.  29.    _ 
*  privato  figillo,  8e  de  data  prxdict.  authoritate  Par- 

**  Jiamenti. 

.4..  In  the  Pai!*  loll  of  the  2cth  of  Henry  the  Rot.  par^ 

Sixth,  there  is  a  Mimzrandum  of  the  King's  having  alfo  20  H.  6V 
:1  the  abbve-mention'd  Sir  John  CernnaU,  Baron  ^  10V  : 
ilbreket  "  De  avifamento  cc   Confenfu  Domino*  .     •        Jt 
"  rum,  d>v.  creayimu*,  r>r.  in  Baronem  Indigenam Keg-     •  . 

"  ni  fui  Anglii  per  nomen,  dr*.  Bawz/7  de  Milbrokc.  ■• 

The  fifth. was  in  favour  of  John  Talbot^  Son  of  Rot.  Cart. 
);  rl  of  Salop  by  Margaret   his  fecond  Wife,  eldeffc  it"&  22 
Daughter  and  Co-beirefs  of  -Richard  Earl  cf  Warwick;  11.6. 11.2^ 
by  Eiizzhetb  his  Wife,  the  Daughter  and  Heir  of  Mar* 
l#»r^  (the  Wife  of  Thomas  Lord  Berkeley)' .^Uq  was  the    • 
Daughter  and  Heir  of  ft^r/a  Lord  Up.     The  Patent 
is  per  breve  de  privato  fi&ilh  &  dt  Authoritate  Parlia- 
,  and  is  to  this  purpofe.     •'  Nos  nedum  Prcemif- 
fa— -verumentiarn  qualiter  pracfatus  Warinus  3c  om- 
nzs  AntecefTores  fui   ratione   Domtnii   ec   Manerij 
pr^dicT:.  (ft.  Kingefton  Lille  in  Com    BerkesJ  no. 
men  ^Dignitatem, Caroms  cc  Domini  deLifle  a  tem- 
pore quo  iVfemoria  hominum   non  exifi.it,  optinue-     '    ./~ 
runt  &  habucrunt,  Ipfe  cc  omnes  SuccefTores  fui  ab 
ccjetn  tempore  per  hujufmodi  nomen  loca  6c  Sen*** 

•'  one$ 
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**  ones  S:  ilia?  prceminenttas  in  Parliament!?,  &  con- 
"  ciliis  Rcgiis  ur  c  ?ttri  Barones  Regni  Anglix  a  toco 

•*  tempore  ant  &  optinuerunt.  < — 

*'  Ne  proj  poris  prolixitatem  aiir  JSucccfltonis 

€i  variation  i  modo  dc  hujufmodi  fl y I o ,  no- 

"  mine,   &    ]  And 

then  reci  Manor  of  A7,t, 

iiUfIe,v-.  ent  of  his  Mother  in  the,p  '- 

feflion  of  the  .  Talbot^  it  follows,  (<  Ad  remo- 

vend um  on  ionis  fcrupulum  ipfum,c' *c\ 

':  crcamus,d  to  be  obfdrv'd  that  thi  / 

was    ^Ito^c  r '  .     |    tl      ;fore    (confidering 

'hat  has  been  I  id)  the  reafon  why   the 

'ioriry  of  Par):  uiting  in  this  Cafe  i      / 

►flibly  be,  thai  :ing  then  alive,  the  Bd<* 

ly  was  af  cou'd  not  be  transferr'a 

the  So: j  :n  by  Parliament. 

Rot.  c.  The  f  e,  who  by  Pa* 

1$  H;  it  was  ci •.. 

]  7.  The  feventh  wasSirjfo£«  Stou  as  ere- 

RouPa         ed 

16  H.'  8.  '        ■  :  .  ;  by  the]     tne  of 

p.  2.  m.  '     .trw  f/0Q  it  /;.-, 

ibid.  1  9.  The  ni  ..."      tl 

23.    "  £«r0?j  and  .<•;. 

ibid.  m.  ;        jo.  Tl  .  Grfjr,  by  the  Name  of 

Rot.  C  .  ( 

2$  H.6-         1 1.  The  was  Sir  Thomas  Percy,  by  the  St)  le 

n.  3  5«  of  /we;:  of  / 

RotiPat.        I2>  The  t.  as  Sir  Richard  Fwyst  who  in  the 

28  H.  £•     Right  of  his  Wii  -:.?,    Daughter  and  Heir  of/ 

p.z.m.io.  Thomas,  the  el  and  Heir  of  the  Lord  Dacre  is 

Rot.  fat.   dtchM,  &c.  Lord  Dacn. 

37  H.  6.        1  j.  The  thirteenth  was  Sir  Humphry  Stafford,  by  the' 

p.i.m.20.  Name  of 

Rot.  Pat.       i4   T  was  Sir  tfWttr  tlmt,  by  the 

4  Ed.  4-      Name  of  Lord  Mwntjsy. 

pi.rn.i7-      15.  The  fifteenth  was  Sir  Edward Gtey^  who  in  the 
Rot.  Pat.   Right  of  His  e  Sifter  and  Heir  cf  the  before- 

5  Ed.  4.      mentioned  J*kn  Lord  Talbot,   wms  declared   Lord  Ufa 
p.l.m.  6.      I  believe  the fc  arc  ail  the  Pacenrs  for  Barorues  thac- 
#5  Ed.  4.    were  pafs'd  before  the  firffc  of  Henry  the  Seventh,  anJ 

they  are  all  pafs'd  per  breve  de  private  fgillo  &  de  Ah*"* 
tbmtatt  Parliament! 9  and  confequently  had  all  of  them 

the 
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the  force  of  Afts  of  Parliaradit.     It  is  likewife 
J '  ther  to  be  obferv'd ,  3  one  0f  t ;. 

(■except  two  or  thr  Words  which 

exprefly,    or  by   t!  ft   Implication 

Right  to  dem  "  Summons  to  all  future 

Parliaments.     Sine.    '  0f  t|ie  Rc;gn  of  H 

the  Eighth,  a  particulai  has  been  coTiftantly  in- 

ferred for  this  purpofe,  "  Di&us  A.  B.  &  Hae  rede  $.<$-« 
"  &  eorum  Quilibet  habeat  tcoeat  &  poffideat  fedem 
.  locum,  &  Vocem  in  Parlonaentis  publicis  Comitiis 
&  confiJus  noftns,  &c.  inter  alios  &»■»»«,  ut  Baro- 
■   ties  Parlamentormn,  &c.  "J  I  e  conftant  Ufe  of  this  or 
the  like  Claufe,  which  is  alrooft  as  old  as  the  creation 
of  Banns  by  Patent  itfelf,  dots  in  fome  meafure  ju- 
ftify  what  I  before  obferv'd'  in  relation  to  Barms  by 
Tenure,  viz..  that  tho'  every  Lord  of  Parliament  was 
a  Baron,  yet  every  Baron  was  not  a  Lord  of  Parliament - 
but  what  further  evince;  that  for  fome  time  even  after 
Hemy  the  Seventh,  the  Notion  prcvaif'd,  or  rather  ft  ill 
continud,  that  a  Scat  in  Parliament  was  perfeaiy  di- 
ftincl  from  Barony,  is,  that  if  a  Man  was  by  Patent 
created  a ,te  without  a  Claufe  in  it,  granting  him  a 
;>Seat  and  Voice  in  Parliament,  he  had  not  a  Right  to 
demand  a  Writ  of  Summons.     At  leaft  two  fuch  B*. 
ton,  have  been  by   Patent  created,  one   by  Henry  the 
Eighth,  by  Name  fi  v .ho  had  before  been 

created  z  Baron  of  the  |  e  by  the  Emperor  Maxi- 
milian, the  other  by  King  Jsmes  the  Firft,  whole 
Name  was  nomas  Arundel,  and  who  likewife  h»d  b-cn 
created  a  Cam  of  the  Empire.  Thefe  two  Gentle- 
toenfeemtohavebe  r  much  in  the  Cafe  of  th- 

above-menticn'd  Barms  M/wnvj  they  were  Ban-:,  to 
all  Intents  and  Purpofes,  aad  wanted  nothing  but  a 
\V  nt  to  make  them  Loi  .is  of  Parliament 
>  I  believe  i:  no  ways  neceilary  to  make  any  particu- 
lar Remarks,  upon  the  Parents  cf  Honor  that  were 
|afs  d  during  jne  Reigns  of  Uairy  the  Seventh  and 
Eighth    gdmard  the  Sixth,    Queen   «to,  and  Queen 

ZjFZ  l  c  e'''-',y  °f'e  knows  t,ut  fr°ni  the  Reign 
cf  Hairy  the  Seventh,  the  Crown  has  got  ground  In 
tb.s  refoea  and  gone  on  ftill  mere  and  more  to  ex- 
ercife  the  Prerogative  or  creating  Peers.  It  is  Noto- 
rious that  in  Parliament,  each  Branch  of  the  lSSE  • 
Cure  are  polTefs'd  cf  what  may  be  ca^d  /&,r. 

Thaj 
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Tkat  i5,  that  Laws  o{  s.  parti  ?     ire,  Jo  not  rei 

I*rly  nor,  according  to  the  C      ifeofPar. 

-     :  Commence . 
merit,  bur  in  cue   Howie  cr   [he  .  according  to 

the  Tendency  of  the   Bill  pro]  rhus  [for  In- 

ftance)  a  Money  Dill,  a  Dill   I  hting  Elections, 

c\.  always  beg   ts  in  f  (         nens   .md  ca 

the  orhcr  Hand,    Uilk    i  uhrly   to*   the 

Peers,    as  for  Inftance,    the  Impending    I    .    of 

P  a    0-f,  ccc.  are  as  c  ly  begun  in   the  Hoc fe  of 

Lords.     And  Acls  of  Gi  '    -.  r\*.  do 

with  the  fame  Reguhriry  always  receive  their  firft  be- 
ginning  fiom  the  C  h  _Mctl         of  Pro- 

cteding  dczs  in  no  wife  abricVe   or   ]j:     ;  Tower 

of  refufmg  the  Bill  propos'd,  which  is,  and  aiwayl 
l  :  be  in  the  other  Branches  of  the  Legislature.  I 
have  taken  notice  of  thefe  Pattic  lie  from 

C  has  been  before  IriiJ,  upon  the  Subject  of  Pa- 
:  S5  in  Parliament,  ic 

feems  not  an  unlikely  Suppofirion,  that  during  the 
Time  thole  Parli  :;  were  the  conftanc 

!,  thac  they  were  of  the  N  .'  .'  fts  of  Grace, 

that  is,  that  tho'  they  cou'd  be  p.  but  only  by 

the  King  as  the  Fountain  of  Honor,  yec  the  Lords 

perhaps  a  Negative  upon  all  of  that  Na^ 

.  jufl  as  they  now  have  upon  all  A«°.s  of  Grace, 
The  Header  rou ft  judge  how  far  ent  Cuftoin 

of  all  Parents  being  tl      Houfb  of  Lords* 

re  the  Patentees  Aft  as  Barons, 

docs  feem  ro  f       re  .     But  if  the  Lords 

ever  had  fuch  a  Pvighr*,  I  own  myfclf  Ignorant  of  any 
Law   by  which  they   cou'd  have  loft  it.     It  is  true 
ver,  that  they  I       *  not  for  more  than  this  hun- 
dred Years  exercis'd  irT  2nd  (with  whatever  Intention 

j!  Peers  may  poflibJy  have  been  creaTcU)  by  their 
admitting  of  all  new  created  Peers  into  their  HoufeJ 
they  have  conferred  as  a  Body  to  their  Peerage,  and 
a&ually  given  them  a  Parliamentary  Right  and  Title 
to  their  Honors. 

The  greateft  Changs  that  ever  happened  in  the 
Confutation  of  England,  was  in  the  Reign  of  Hnn* 
the  Seventh.  Nor  is  there  any  ftronger  Inftance  of 
the  Truth  of  that  Maxim,  that  Porter  if  really  founded 
vfvi  and.  Infoartbly  fdhws  Property.    For  before   rha 

Kciga 


i  of  that  Prince,  t'  -of  Power  agilnft 

Crown  was  in   i  I  jt  cannot  be  wcij 

ited,  but  that  the  Crown  I),  i  antientJy.  as  unli. 

mired  a  Power  to  ma  Bum        ,  ..  to  create  Petri. 

And  t  it  is  that  until  hu  Time,  the  Lords  did 

hot  fu  I  'rerogative  of  creating  Hgrtns  to  be  ex- 

.tfcts  d  orherwife  than  in  t'arJiamenr,  tho' at  the  fame 

rime  they  were  not  very  unwilling  the  Crown  fhou'd 

'-;  "     '  '»  u!:'ch  the  Commons  had  not  always 

ftitngth  enough  to  hinder,  and  which  by  beinsfie- 

-.     ntly  htuatcd  upon  the  Lands  of  the  Lords.Vre 

o  jnconfiderable  lncreafe  of  their  Power.    But  fmce 

that  Reign  the  Lords  having  been  fet  at  full  Liber tv 

lenste  their  L dates,   Power  has  with  the  PoflejL 

,    i  Land  ftufted  itfelf  to  the  Commons,  and  ac 

cord.ngly  they  have  been  ever  fmce  the  only  formi. 

Curb  upon  the  Crown.     Until  the  End  of  Qu.  eo 

ttbs  Re.gn,    tho'  the  Prerogative-  of  crating 

.        :  (hi  I  grew,  yert  as  it  was  not  exerdsM  in  a  rmn? 

-        1  tWFu*  pC  was  T'  «»np'»in*d  of  ,    but 

I.  finifhd  the  Power  cf  the  Commons  by  part- 

th  his  Fee  Farm  Rents,  Court  of  Warded? 

Lords  he  created  ,nm  a  Burrou^ 

^C^nftonl  t  to  Shit 

ice  j  and  now  the  C  (ju(1  as  ^    £™J 

wuh gelation  to  pe(r       ,      bile  the  WWcS 

ytodifpute  the  Power  of  c/eaZfi 

!cr  will  agree   thaf 

its  Membe  , 

i!vlCrl°^'iid'r,C  t!"?  r"^Ffy' Jt  m"-  &s o^erv'd,  that' 
ual  Difputes  h  ;e  Cr  I  *  .  '/ 

Libeay    ,3Vr!'e 

n     fo  frr  as  it  relates  to  the  /w„M     r  i 

•  plain  d  ' 
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'  \'  of  in  every  Rr:;n.     It  v-  ?s  tn  Article  ag*jn_' 

-    i  cifu]  F?.Tourir 

in  the  Journal 

of  tin  of  Cl  trial] 

je  wa 
then  thought  2  Grievance ;    i     }  ;  Mr 

i  Abufe  c 
Prerogative  was,  gtKoufe  c 

C  - .        le  an  \        :1c  of  ] 

the  prefene  E>rl  of  C  j     t 


• 
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